
          
 

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

IN RE:   *
  *

MARY JO SHUSTER,   *
  *   CASE NUMBER 05-45399

Debtor.   *
  *

*********************************
  *

MARY JO SHUSTER,   *
    *   ADVERSARY NUMBER 08-4014

     Plaintiff,   *
  *

  vs.   *
  *

JP MORGAN CHASE BANK, N.A.   *
successor by merger to BANK N.A.*
c/o CHASE HOME FINANCE, LLC,   *

  *   HONORABLE KAY WOODS
Defendant.   *

  *

********************************************************************
ORDER ENJOINING JOSEPH-MARIO SPATES FROM 
ACTING AS A PETITION PREPARER FOR ONE YEAR

********************************************************************

      The matter before the Court is the Court’s Order for Joseph-

Mario Spates to Appear and Show Cause (“Show Cause Order”) issued

IT IS SO ORDERED.
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by the Court on April 1, 2008.  The Show Cause Order required Mr.

Spates to appear before this Court and show cause why he should not

be found to have engaged in the unauthorized practice of law.  “A

bankruptcy court has the power to regulate the practice of law in

cases before it.”  In re Ferguson, 326 B.R. 419, 422 (Bankr. N.D.

Ohio 2005) (Non-attorney purported to be a “foreclosure negotiator;”

however, the court recognized that “[t]he overwhelming majority of

reported cases dealing with the unauthorized practice of law in the

bankruptcy context . . . [seek] to sanction bankruptcy petition

preparers for the unauthorized practice of law.”).  In determining

whether Mr. Spates engaged in the unauthorized practice of law, the

Court examines whether Mr. Spates’s conduct violated Ohio’s laws

governing the practice of law.  Id. at 422-23 (“In determining what

amounts to the unauthorized practice of law, bankruptcy courts turn

to the laws of the locus state.”).    

The Court held a hearing on the Show Cause Order on April 24,

2008 (“Hearing”), at which Mr. Spates appeared.  Mr. Spates answered

questions from the Court and read a statement into the record.

Thereafter, this Court took the matter under advisement.  For the

reasons set forth below, this Court hereby enjoins Mr. Spates from

acting as a Petition Preparer for a period of one (1) year in any

court in the Northern District of Ohio.

I. BACKGROUND FACTS

The Court sets forth the following facts as background.  Debtor

Mary Jo Schuster (“Debtor”), by and through her attorney David
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Engler, Esq., filed a voluntary chapter 7 petition on September 8,

2005.  Debtor scheduled “Chase” as the holder of the first mortgage

on her residence, with a secured claim in the amount of $45,916.00

(Schedule D to Petition).  At no time did Debtor amend her

bankruptcy schedules.  The Court issued Order of Discharge on

December 7, 2005.  Final Decree issued on December 29, 2005,

followed by the closing of Debtor’s case.  

Nearly two years later, on December 21, 2007, Debtor filed, pro

se, Motion to Reopen Chapter 7 Case.  After a hearing on January 24,

2008, the Court granted Debtor’s motion, conditioned upon payment

of the fee to reopen the case.  Upon paying the appropriate fee, the

case was reopened.   

On January 25, 2008, Debtor filed Complaint to Determine

Dischargeability of Unsecured Creditor Pursuant to Rule 4007(b) Fed.

R. Bankr. Proc. [sic]; and 11 U.S.C. 523 [sic] (“Complaint”), which

commenced Adversary Proceeding 08-4014 (“Adversary Proceeding”), a

copy of which is attached to and incorporated as part of this Order

as Attachment A.  The Complaint purportedly sought to “determine the

dischargeability of an unsecured equity line of credit debt[,]” and

was filed “pursuant to 11 U.S.C. Section 523(a)(8), 42 U.S.C.

Section 929(f)(g) and Rule 7001 of the Federal Rules of Bankruptcy

Procedure.”  (Complaint ¶¶ 2 and 3.)  Neither of these statutory

citations are relevant to Debtor’s allegations that the claim of

Defendant JP Morgan Chase is not secured.  Section 523(a)(8) of

Title 11 deals exclusively with the dischargeability of student
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loans.  There is no section 929 of Title 42 of the United States

Code.  

Debtor filed Motion for Default Judgment (“Motion for Default”)

in the Adversary Proceeding on February 26, 2008.  The Court held

a hearing on the Motion for Default on March 27, 2008 (“Default

Hearing”), at which  Debtor appeared.  In answer to questioning from

the Court about the asserted statutory bases for the Complaint,

Debtor stated that a “paralegal” she identified as “Mr. Spates” had

told her the citations to use and that she had never read either

Code section in the Complaint.  Joseph-Mario Spates, who is known

to the Court as a petition preparer, was in the courtroom, sitting

with Debtor prior to the case being called.  Debtor pointed to Mr.

Spates when she identified the “paralegal” who had helped her

prepare the Complaint.

Based on Debtor’s representation concerning Mr. Spates’s

involvement in drafting the Complaint, the Court issued the Show

Cause Order. 

II.  MR. SPATES’S RESPONSE

At the Hearing, Mr. Spates stated that, although he graduated

from the University of Connecticut Law School, he is not admitted

to the bar in any state and that he has been a paralegal for

approximately ten years.  As a consequence, there is no question

that Mr. Spates is not a licensed attorney and, thus, is prohibited

from engaging in the practice of law in Ohio.  “No person may

practice law in this state who has not been admitted to the bar by
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order of the Supreme Court of Ohio in accordance with its rules and

who is not in good standing at the bar.”  In re Unauthorized

Practice of Law in Cuyahoga County (In re Brown), 192 N.E.2d 54, 56-

57 (Ohio 1963).  

Mr. Spates read a statement into the record to the effect that:

(i) Debtor contacted him to ask about the adequacy of her prior

bankruptcy counsel; (ii) he told Debtor to obtain the advice of an

attorney; (iii) he “listened” to Debtor and found some “formats”

that he gave to her from the court website; and (iv) Debtor used the

“two forms” he had located to draft her motion and Complaint.  Mr.

Spates acknowledged that he was with Debtor in the courtroom at the

Default Hearing, but only at her request because she was nervous.

According to Mr. Spates, he never advised or solicited Debtor.  He

further pointed out that his name did not appear on Debtor’s

Complaint.  In addition, Mr. Spates expressly disavowed being

involved in typing Debtor’s Complaint.

Moreover, Mr. Spates denied telling Debtor that she had a cause

of action.  He said that he told her if she had a cause of action,

she needed to get an attorney. 

Mr. Spates insisted that: (i) he did not provide any legal

advice to Debtor, and (ii) he had received “nothing” from Debtor.

At the Default Hearing, Debtor told the Court that Mr. Spates was

her paralegal and that he had supplied her with the legal citations

in the Complaint.  Despite Mr. Spates’s contention that he merely

found some “formats” for Debtor and “gave her the format he got off
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the court website,” he refused to directly answer the Court about

whether he had provided Debtor with the case citations. 

Mr. Spates acknowledged that this is not the first time he has

been in this Court concerning the unauthorized practice of law.  On

April 14, 2006 (“Prior Injunction Order”), this Court enjoined Mr.

Spates from acting in the capacity as a petition preparer for a one-

year period based upon his admitted unauthorized practice of law in

several chapter 7 cases.  The Prior Injunction Order was entered in

the following cases: Eric E. Richard and Essie D. Richard, Case No.

06-40078; James L. Boyd and Mary C. Boyd, Case No. 06-40080; Ezell

L. Jones, Case No. 06-40093; and Pamela R. Bowers, Case No. 06-

40108.  Mr. Spates claimed, however, that he provides no legal

advice to any of his current clients.  In that regard Mr. Spates

expressly disavowed any knowledge of a motion for sanctions filed

by one of his clients, Davida Daniels, that was scheduled to be

heard the same day as the Hearing.  Copies of the motions in the

Daniels case are attached hereto and incorporated herein

collectively as Attachment B.

III. DEBTOR’S POSITION

Debtor gave somewhat contradictory statements about the

services Mr. Spates provided to her.  At the Default Hearing, Debtor

stated that Mr. Spates had provided her with case citations in the

Complaint; at the Hearing, Debtor asserted that she prepared the
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Complaint and Amended Complaint1 entirely on her own.  However,

Debtor was equivocal on this subject.  Debtor explained that when

she asked Mr. Spates to point her in the right direction so she

could proceed pro se, he pointed out a format on the website that

dealt with student loans, which she used without reading in

preparing the Complaint.  At the Default Hearing, Debtor admitted

that she had never read any Bankruptcy Code sections and had no idea

upon what her Complaint was based.  Despite asserting that she has

limited access to a computer, Debtor contended at the Hearing that

she was able to read and research the Code and the Rules from the

Court’s website to prepare the Amended Complaint.  Although Debtor

stated that she had prepared the Amended Complaint based upon her

own research, she seemed unfamiliar with its content. 

Debtor acknowledged that she had not paid any money to Mr.

Spates for whatever assistance he provided. 

IV. CREDIBILITY

On April 14, 2008, Mr. Spates filed Motion for [sic] Reschedule

of Order to Appear and Show Cause Hearing (“Mr. Spates’s Motion”),

a copy of which is attached hereto and incorporated herein as

Attachment C.  A review of Debtor’s Complaint (Attachment A), the

Amended Complaint (attached hereto and incorporated herein as

Attachment D), and Mr. Spates’s Motion, all reveal that they are set

up exactly the same – same caption, signature lines, language in the
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certificate of service – and utilize the same type-face.  Mr. Spates

urges this Court to believe that he was not at all involved with

drafting or typing Debtor’s complaints, but the physical evidence

indicates otherwise.  

In addition, a review of the pleadings that led to the Prior

Injunction Order demonstrate that they look remarkably like the

Complaint, Amended Complaint, and Mr. Spates’s Motion in the instant

case.  Copies of those pleadings are attached hereto and

incorporated herein collectively as Attachment E.  

Moreover, subsequent to the Hearing, this Court became aware

that two pro se debtors who had utilized the services of Mr. Spates

as a petition preparer (i.e., Davida Daniels (Case No. 09-40353),

referenced above, and Eddie Franklin (Case No. 08-40670)) each filed

a General Power of Attorney (within five days of each other).  Both

of these debtors utilized the power of attorney form for a

creditor/claimant rather than a power of attorney form appropriate

for a debtor.  Copies of these power of attorney forms are attached

hereto and incorporated herein collectively as Attachment F.  The

typed information on both of the powers of attorney are identical

in capitalization and type-face to Exhibits A, C and D.

Each of the pro se debtors referenced herein (Shuster, Daniels

and Franklin) filed incorrect, inadequate and just plain wrong

documents.  In addition to entering two orders in the instant case

– one denying the Motion for Default and another dismissing the

Adversary Proceeding, the Court had to issue three other orders (i)
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one denying the Daniels’s motion for sanctions, and (ii) two

separate orders striking the powers of attorney filed by Daniels and

Franklin.  To the extent each of these debtors received legal advice

from Mr. Spates, such advice led to poor and improper filings that

did not advance their cases.

As a petition preparer, Mr. Spates is limited to providing

bankruptcy forms and typing information onto those forms when a

bankruptcy petition is filed.  He is not authorized to provide any

legal advice.  He cannot be involved in the filing of an adversary

complaint.  This Court finds that providing “samples” or “formats”

for a debtor to use in drafting a complaint constitutes providing

legal advice.  See In re Ferguson, 326 B.R. at 323 (“The Ohio

Supreme Court has . . . defined the practice of law expansively.

The practice of law in Ohio is not limited to the conduct of cases

in court, but embraces ‘the preparation of pleadings and other

papers incident to actions,’ ‘the management of such actions,’ and

‘in general all advice to clients and all action taken for them in

matters connected with the law.’”).  See also Geauga County Bar

Ass’n v. Canfield, 748 N.E.2d 23 (Ohio 2001) (copying a form

contract produced by a legal printing company constitutes the

unauthorized practice of law even when no compensation is involved).

Although much of the evidence concerning Mr. Spates’s

unauthorized practice of law is circumstantial, this Court finds

that Mr. Spates’s representations that he did not engage in the

unauthorized practice of law are self-serving and not credible.
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Debtor’s equivocal attempt to change her statement from the Default

Hearing concerning Mr. Spates’s involvement with the Complaint also

is not credible.  The fact that Mr. Spates did not receive any

compensation for such services does not change the fact that he

rendered legal services without a license.  In re Brown, 192 N.E.2d

at 57 (“[N]o one, other than an attorney, may appear in court as a

representative of another, whether or not such representative is to

receive a fee for his services.”).  

In Geauga County Bar Ass’n, the respondent, who had previously

voluntarily resigned his office as an attorney and counselor at law,

stipulated that he had filled out a form contract for the sale of

real estate on behalf of someone other than himself, but received

no money for doing so.  Geauga County Bar Ass’n v. Canfield, 748

N.E.2d at 24.  The Supreme Court of Ohio held, “Respondent’s

argument that he merely copied a form contract produced by a legal

printing company and that he received no compensation for his

actions do[es] not remove his conduct from the practice of law.  The

fact that he received no remuneration for his actions is irrelevant.

Respondent’s conduct was the unauthorized practice of law.”  Id. 

Accordingly, this Court finds that Mr. Spates has engaged in

the unauthorized practice of law in connection with the instant

case.  Based on the Court’s findings, and the authority in 11 U.S.C.

§ 110(j)(3), this Court hereby enjoins Mr. Spates from engaging in

any activity as a petition preparer within the Northern District of

Ohio for a period of one year (i.e., until May 13, 2009).  The Court
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will also forward a copy of this Order to the Supreme Court of Ohio

for such further action as the Court may deem appropriate.

#  #  # 






































































