
UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

IN RE:   *
  *

RAYMOND H. BRITTON and   *
TRACI L. BRITTON,   *   CASE NUMBER 07-40431

  *
Debtors.   *

  *
*********************************

  *
CARTER-JONES LUMBER CO.,   *

  *
Plaintiff,   *

  *
  vs.   *   ADVERSARY NUMBER 07-04146

  *
RAYMOND H. BRITTON and   *
TRACI L. BRITTON,   *

  *
Defendants.   *

  ******************************************************************
MEMORANDUM OPINION

REGARDING DEFENDANT’S MOTION TO DISMISS
(NOT INTENDED FOR NATIONAL PUBLICATION)

*****************************************************************

The following opinion is not intended for national

publication and carries limited precedential value.  The

IT IS SO ORDERED.

Dated: January 04, 2008
	       04:40:49 PM

	



1In the Petition, Debtors list Plaintiff as a Secured Creditor holding a
judgment lien in the amount of $161,900.  (Petition, Schedule D).  They also note
that Plaintiff holds a contingent claim, based upon a civil suit pending in the
Ashtabula County Court of Common Pleas.  (Petition, Schedule F & Statement of
Financial Affairs).

2

availability of this opinion by any source other than

www.ohnb.uscourts.gov is not the result of direct submission by this

Court.  The opinion is available for electronic citation at

www.ohnb.uscourts.gov  pursuant to the E-Government Act of 2002

(Pub. L. No. 107-347).

This cause is before the Court on the Motion to

Dismiss Pursuant to FRCP 12(b)(6) ("Motion to Dismiss") (Doc. # 14)

filed by Debtor/Defendants Raymond H. Britton and Traci L. Britton

("Debtors") on November 26, 2007.  Plaintiff Carter-Jones Lumber Co.

("Plaintiff") has not opposed the Motion to Dismiss.  This Court has

jurisdiction over this matter pursuant to 28 U.S.C. § 1334(b).  This

is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(I).  The

following constitutes the Court's findings of fact and conclusions

of law pursuant to  FED. R. BANKR. P. 7052.

FACTS

Debtors filed a chapter 7 voluntary petition (“Petition”)

on March 2, 2007.  (Main Case # 07-40431, Doc. # 1).1  Debtors

received their discharge on June 29, 2007 (Main Case, Doc. # 44).

Plaintiff filed Complaint to Determine the

Dischargeability of Debt (Doc. # 1) on October 15, 2007, and Amended



2While Plaintiff does not cite any specific section of the Bankruptcy Code
in support of its cause of action, the Amended Complaint would appear to be based
in § 523(a)(2)(A).

3On July 11, 2007, Plaintiff filed a Proof of Claim for $190,099.99.
However, the Amended Complaint only requests the Court to find that $4,912.06 is
non-dischargeable.

3

Complaint to Determine the Dischargeability of Debt ("Amended

Complaint") on October 22, 2007 (Doc. # 4).  In the Amended

Complaint, Plaintiff asserts that Debtors “falsely and fraudulently

stated and represented to Plaintiff that [they] would pay for the

goods contracted for with funds represented by [a check].”2

(Amended Complaint, ¶ 3).  Plaintiff further avers that the check,

in the amount of $4,250.16, was later returned for non-sufficient

funds.  (Amended Complaint, ¶ 2).  A copy of the check was attached

to the Amended Complaint as Exhibit 1.  Plaintiff also attached

Exhibit 2, Judgment Entry, and Exhibit 3, Certificate of Judgment

for Lien, to the Amended Complaint as evidence that it obtained a

Judgment Entry in the Ashtabula Municipal Court against Debtor Traci

L. Britton “in the amount of $4,250.16 plus interest at the rate of

Five per cent [sic] (5%) per annum from October 5, 2005 and court

costs[.]” (Amended Complaint, Ex. 2). The Amended Complaint asks

this Court to determine “that the debt owed by the debtor to it is

non-dischargeable; . . . and render judgment for Plaintiff in the

amount of $4,912.06 . . . .”3  (Amended Complaint, unnumbered ¶ 9).

  

LEGAL ANALYSIS

The Federal Rules of Bankruptcy Procedure provide that,

to timely file a complaint that either objects to a debtor's



4"In a chapter 7 liquidation case a complaint objecting to the debtor's
discharge under § 727(a) of the Code shall be filed no later than 60 days after
the first date set for the meeting of creditors under § 341(a)."  FED. R. BANKR.
P. 4004(a).

"A complaint to determine the dischargeability of a debt under § 523(c) shall be
filed no later than 60 days after the first date set for the meeting of creditors
under § 341(a)."  FED. R. BANKR. P. 4007(c).
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discharge under 11 U.S.C. § 727(a) or seeks determination

that a debt is nondischargeble under 11 U.S.C. § 523(c), the

complaint must be filed no later than sixty (60) days after

the first date set for the meeting of creditors.4  FED. R. BANKR.

P. 4004(a) and 4007(c).  In the case at bar, the meeting of

creditors was first scheduled to be held on April 27, 2007.  The

Court provided notice of such meeting to Plaintiff.  Thus, Plain-

tiff was required to file the Complaint at issue no later than June

26, 2007.   Without seeking or obtaining an extension of the sixty-

day period, Plaintiff filed the Complaint on October 15, 2007.

Accordingly, the Complaint is time barred and Debtors’ Motion to

Dismiss is well-taken.

CONCLUSION

Because Plaintiff’s complaint was filed after expiration of the

sixty-day period following the first date set for the meeting of

creditors in Debtors’ bankruptcy case, it is untimely and time-

barred.  An appropriate order shall follow.

# # #



UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

IN RE:   *
  *

RAYMOND H. BRITTON and   *
TRACI L. BRITTON,   *   CASE NUMBER 07-40431

  *
Debtors.   *

  *
*********************************

  *
CARTER-JONES LUMBER CO.,   *

  *
Plaintiff,   *

  *
  vs.   *   ADVERSARY NUMBER 07-04146

  *
RAYMOND H. BRITTON and   *
TRACI L. BRITTON,   *

  *
Defendants.   *

  *

*****************************************************************
ORDER GRANTING DEFENDANT’S MOTION TO DISMISS

*****************************************************************

For the reasons set forth in this Court's Memorandum

Opinion entered this date, Debtor/Defendant's Motion to Dismiss is

granted.  This case is dismissed.

IT IS SO ORDERED.

# # #

IT IS SO ORDERED.

Dated: January 04, 2008
	       04:40:49 PM

	


