
UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

IN RE:   *
  *   CASE NUMBER 04-41352

RANDALL JOSEPH HAKE and   *
  MARY ANN HAKE,   *   CHAPTER 7

  *
Debtors.   *   HONORABLE KAY WOODS

  *

******************************************************************
M E M O R A N D U M   O P I N I O N

*******************************************************************

This cause is before the Court on Motion to Enforce the Sale

of Substantially All Debtors’ Non-Exempt Assets to Buckeye

Retirement Company. LLC, Ltd. or, in the Alternative, for the Award

of Attorney’s Fees Under 11 U.S.C. § 105 (“Motion to Enforce”)

(Doc. # 649) filed by Chapter 7 Trustee Mark M. Gleason (“Trustee”)

on March 26, 2007.  Buckeye Retirement Co., L.L.C., Ltd.

(“Buckeye”) filed Buckeye’s Response to Trustee’s Motion to Enforce

Sale (“Buckeye’s Response”) (Doc. # 676) on April 17, 2007.   On

April 23, 2007, Trustee filed Trustee’s Response to Buckeye’s

Response to Trustee’s Motion to Enforce Sale (“Trustee’s Reply”)
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(Doc. # 679).  The Court held a hearing on April 25, 2007 (the

“Hearing”) at which Trustee and Buckeye appeared and were heard.

I. FACTS

On March 25, 2004, Debtors Randall J. Hake and Mary Ann Hake

(“Debtors”) filed a voluntary petition pursuant to chapter 11 of

title 11 of the United States Code.  This case was converted to a

case under chapter 7 case on April 26, 2006.  Trustee is the duly

appointed chapter 7 trustee.  Buckeye is the largest creditor of

the bankruptcy estate and a party in interest.

Debtors filed a second amended disclosure statement (Doc.

# 343) on February 22, 2006, which was approved by this Court

pursuant to Order dated February 27, 2006 (Doc. # 348).  To resolve

one of Buckeye’s objections to the original disclosure statement,

Debtors included in the second amended disclosure statement

information concerning Buckeye’s offer to purchase all of Debtor’s

non-exempt assets for $650,000.00 (the “Purchase Price”).

Subsequently, Buckeye and Debtors agreed to the following: (i)

Debtors agreed to convert their chapter 11 case to one under

chapter 7; (ii) Debtors would sell and Buckeye would purchase all

of Debtors’ non-exempt assets for the Purchase Price; and (iii)

Debtors would redeem certain household goods for $7,130.00  and all

jewelry for $16,000.00, which amounts would be deducted from the

Purchase Price (collectively, the “Agreement”).  The Agreement was

reduced to writing and signed by Buckeye and Debtors.  (See April

20, 2006 Letter from Mark A. Beatrice (counsel for Debtors) to

Victor O. Buente, Jr. and F. Dean Armstrong (collectively, counsel

for Buckeye), attached as Ex. A to Motion to Enforce.)  In order to

finalize the Agreement, Debtors sought Court approval of the



3

Agreement by filing, on April 21, 2006, Debtors’ Motion for an

Order Approving the Compromise of Disputes Between Debtors and

Buckeye Retirement Co., L.L.C., Ltd. Including Offer of Buckeye to

Buy All Assets for $650,000 (“Motion to Compromise”)(Doc. # 433).

The Court held a hearing on April 25, 2006.  The original

purpose of this hearing was: (i) confirmation of Debtors’ second

amended plan of reorganization; and/or (ii) the motion of the

United States Trustee (“UST”) to convert or dismiss the case.

Debtors failed to obtain the necessary affirmative votes to confirm

their plan.  As a consequence, Debtors and Buckeye put the terms of

their Agreement on the record.  Counsel for Debtors explained that

he had filed the Motion to Compromise because he was concerned

that, after converting the case, Buckeye would attempt to withdraw

its offer to purchase Debtors’ non-exempt assets.  The UST

expressed concern that, upon conversion, a chapter 7 trustee (who

was yet to be appointed) should have an opportunity to determine if

the Agreement was in the best interest of the estate and, if so, to

conclude the Agreement.  Counsel for Buckeye expressly represented

on the record that Buckeye would not withdraw the offer and that

the offer would be extended to Trustee.  Mr. Buenete stated, “And

also at Mr. Beatrice’s request I would confirm on behalf of Buckeye

that upon conversion of this case to a Chapter 7, that there is a

standing offer to a Chapter 7 Trustee to purchase the Debtors’

nonexempt assets for $650,000.”  (Trans. of April 25, 2006 hearing

at 8.)  Based upon Buckeye’s representation, and with the

concurrence of the UST, Debtors agreed to voluntarily convert their

chapter 11 case to chapter 7.  An order to this effect was entered

by the Court on April 26, 2006 (Doc. # 443).
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Trustee represents that, prior to taking on his role and

responsibilities as trustee, he met with Buckeye.  At that meeting

Buckeye extended the offer to purchase the non-exempt assets for

$650,000.00 and Trustee accepted that offer.  (Trustee’s Reply at

5.)

At a hearing on August 22, 2006, Buckeye repeated its

representation that it stood behind the Agreement and that Buckeye

was willing to conclude the Agreement with Trustee.  Buckeye

stated, “We had submitted an offer for $650,000 for specified

assets. . . .[W]e would submit that any determination on that offer

is a matter that’s left for a Trustee . . . to look over the assets

that are for sale and to accept or decline an offer.  It’s an offer

for $650,000 to buy the assets that are stated in the offer.”

(Trans. of August 22, 2006 hearing at 11-12.)  Additionally,

Buckeye repeated the terms of the Agreement in Reply by Buckeye

Retirement Co., L.L.C. LTD. to Debtors’ Limited Opposition to

Buckeye’s Motion to Resolve Disputed Election of Trustee (Doc.

# 502), at paragraph 2, wherein Buckeye stated: “Buckeye reaffirms

its $650,000 offer to purchase the assets stated in its offer,

under the terms and conditions stated in its offer, subject to

verification by the Chapter 7 trustee that the specified assets

still exist and that they are subject to sale by such Chapter 7

trustee.”  

Despite Buckeye’s position at the August 22, 2006 hearing and

in writing regarding its offer to Trustee, at a hearing on November

28, 2006, Buckeye inexplicably took the position that, because



1 Throughout the November 28, 2006 hearing Buckeye referred to the
Agreement - not merely an offer to purchase. 
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Debtors had failed to perform under the Agreement1 by not tendering

$7,130.00 for the household goods and $16,000.00 to redeem jewelry,

Debtors had breached the Agreement and Buckeye did not have to

perform.  (Trans. of November 28, 2006 hearing at 37-38.)  Buckeye

conceded that it was not in a position to assert that the Agreement

had been breached, but that only Trustee could determine if the

Agreement was breached. (Id.)  Trustee expressly stated that he did

not believe the Agreement to be breached, and, indeed, that the

parties had an agreement in principal.  (Id. at 49-50, 22.)

On August 21, 2006, Buckeye filed Adversary Proceeding No. 06-

4153 (“Adversary Proceeding”), which seeks to deny Debtors a

discharge on the basis that Debtors (i) “made false statements

under oath in writing or testimony” (Complaint, ¶ 13), (ii)

“fraudulent[ly] . . . concealed their property” (Id., ¶ 14), (iii)

stated “false values for their disclosed assets” (Id., ¶ 16), and

(iv) made “false claims . . . for their liabilities” (Id., ¶ 17).

On February 5, 2007, Debtors filed Motion for Leave to File

Counterclaim Seeking Declaratory Judgment (Adv. Proc. Doc. # 37),

which was granted by the Court on February 8, 2007 (Adv. Proc. Doc.

# 38).   On February 8, 2007, Debtors filed Counterclaim Seeking

Declaratory Judgment  (Adv. Proc. Doc. # 39), which sought a

determination that certain items set forth in paragraphs 5 and 6

therein did not constitute property of the estate.  On March 15,

2007, Debtors filed Amended Counterclaim Seeking Declaratory

Judgment (“Counterclaim”) (Adv. Proc. Doc. # 52), which was

substantially the same as the original counterclaim. 
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After Debtors filed the original counterclaim, Buckeye sent a

letter to Trustee dated February 28, 2007, in which Buckeye stated

that it “decided to terminate the negotiation process over

Buckeye’s efforts to acquire all of the Chapter 7 Debtors’ non-

exempt assets.”  (Motion to Enforce, Ex. C.)   Buckeye further

stated that it would “not negotiate with a gun at its head” and

described Debtors’ Counterclaim as “an effort to limit what Buckeye

was purchasing” and as “wrongful and precipitous conduct.”  (Id.)

On April 4, 2007, Buckeye filed Plaintiff’s Motion to Dismiss

Defendants’ Amended Counterclaim (Adv. Proc. Doc. # 62), in which

Buckeye stipulated that the items Debtors listed in paragraphs 5

and 6 of the Counterclaim are not property of Debtors’ estate that

can be sold or transferred by Trustee.  Buckeye stated, “Indeed, to

remove any possible doubt about the issue, Buckeye hereby

stipulates that the so-called ‘Disputed Interests’ – - the ‘various

interests identified in paragraphs 5 and 6 [of the Amended

Counterclaim]’ – - are not property of the estate subject to

the Trustee’s right to sell or over which the Trustee

has a transferable interest.”  (Id. at 6.) At the Hearing and

subsequently, in Plaintiff’s Response to Defendants’ Motion to

Enter Judgment Upon Stipulation (“Buckeye’s Response Regarding

Stipulation”) (Adv. Proc. Doc. # 73), Buckeye clarified the scope

of its previously unqualified stipulation by stating that the “so-

called ‘disputed interests’ identified in ¶¶5 and 6 (sic) of the

Amended Counterclaim are not property of the estate subject to the

Trustee’s right to sell or over which the Trustee has transferable

interest because the statute of limitations available to the

Trustee to pursue the fraudulent transfer and/or equitable
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ownership of those assets has lapsed, and the Sixth Circuit BAP has

ruled that Buckeye can pursue the claims against those assets

themselves in its own name and for its own benefit.”  (Buckeye’s

Response Regarding Stipulation at 1-2, (emphasis in original).)  

II. ANALYSIS

Buckeye’s Response sets forth four arguments for denying the

Motion to Enforce, as follows: (i) the merits of the dispute must

be resolved in connection with a separate adversary proceeding;

(ii) there was no final agreement between Buckeye and Trustee for

the sale of substantially all of the Debtors’ non-exempt assets;

(iii) the alleged agreement is void for vagueness, and (iv) there

is no Court order approving the proposed agreement between Buckeye

and Trustee.  The Court will deal with each of these arguments, in

turn.

A.  Resolution of Dispute in Adversary Proceeding

Buckeye argues that Trustee’s motion “seeks affirmative relief

within the purview of Rule 7001" and “requires an examination of

common law contract issues which are non-core in nature.” 

(Buckeye’s Response at 1.)  As a consequence, Buckeye argues that

the merits of Trustee’s position must be pursued in an adversary

proceeding.  FED. R. BANKR. P. 7001 sets forth ten specific types of

matters that must be brought as adversary proceedings.  The relief

Trustee seeks herein, i.e., enforcement of an agreement for the

purchase and sale of substantially all of the bankruptcy estate

assets, is not within the scope of Rule 7001.  

Buckeye argues that Trustee’s Motion to Enforce “involves

disputed issues of fact, which invoke the due process requirements

of the Federal Rules of Civil Procedure,” but due process has been



2 Buckeye has frequently requested evidentiary hearings regarding other
issues in this case.  Buckeye has been fully apprised of this Court’s practice
in allocating time for evidentiary hearings. 

3 By failing to identify any due process deficiency, Buckeye did not
provide an opportunity for this Court to address the issue.
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fully provided in this case. (Id.) Buckeye never requested an

evidentiary hearing on the Motion to Enforce2 and Buckeye failed to

identify any deficiency in due process.3

The two cases cited by Buckeye in support of this argument are

not applicable because both deal with matters that are expressly

covered in Rule 7001.  In re Ace Industries, Inc., 65 B.R. 199

(Bankr. W.D. Mi. 1986) held that an adversary proceeding was

necessary because the movant was seeking turnover of property that

was in the hands of an entity other than the debtor.  Likewise, In

re The Lionel Corporation, 23 B.R. 224 (Bankr. S.D. NY 1982) held

that a motion to recover money, property or an interest in property

was procedurally defective and had to be brought as an adversary

proceeding.  In both of these cases, the proceedings were expressly

covered in Rule 7001(1).  Trustee’s Motion to Enforce is not a

motion to recover money or property, as set forth in Rule 7001(1)

and, accordingly, is not procedurally defective.  Thus, Buckeye’s

first argument has no merit and is overruled.

B.  No Final Agreement Between Buckeye and Trustee

Buckeye next argues that Buckeye and Trustee did not reach

final agreement for the sale of substantially all of Debtors’ non-

exempt assets.  Buckeye maintains that, after conversion of this

case to chapter 7, Trustee never accepted Buckeye’s offer; Buckeye

maintains that Trustee submitted numerous counteroffers instead.

Buckeye contends that “[w]hile Buckeye and the Trustee were
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involved in this negotiation process, the Debtors sued Buckeye for

declaratory judgment . . . in an effort to limit what Buckeye was

purchasing.”  (Buckeye’s Response at 3.)  Buckeye represented on

several occasions that the offer to purchase substantially all of

Debtors’ non-exempt assets for $650,000.00 was extended to Trustee.

Trustee maintains that he accepted the offer and that it was only

details (not substance) that were being negotiated.  (Motion to

Enforce, ¶¶ 21, 22-26.)  

It appears that Buckeye and Trustee had an Agreement for

Buckeye to purchase substantially all of Debtors’ non-exempt

assets, but a document memorializing that Agreement had not been

signed.  John Steiner, attorney for Trustee, at the April 25, 2007

hearing stated, “I think there is more than one or two times in

hearings where we made it known to the Court that there was a deal

and we were just trying to put the agreement together, the

proverbial the devil’s in the details, but there was never any

contemplation of change of material terms, et cetera.”  (Trans. of

April 25, 2007 hearing at 45.)  Counsel for Trustee continued by

stating, “Again, there was never any change in any material terms.

There was an agreement on the record.  There was a signed agreement

that was submitted into the record on a pleading.  Various

representations on the record.” (Id. at 47.)  Counsel for Buckeye

agreed with Trustee that there was an agreement in principle, by

stating, “There is no dispute about the fact that an agreement in

principle was reached between the Debtors and Buckeye.”  (Id. at

59.) 

Even Buckeye’s rhetoric belies that an Agreement did not

exist.  Buckeye argued at the November 28, 2007 hearing that
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Debtors had “defaulted on the [A]greement” and that it would be up

to Trustee and the Court to determine if Debtors had lost the right

to “perform under this [A]greement.”  (Trans. of November 28, 2007

hearing at 37-38.)  Buckeye argued that Debtors might have lost the

right to perform; Buckeye never raised the issue of whether Trustee

could perform the Agreement.  Indeed, by recognizing that it was

within the purview of Trustee to determine if the Agreement had

been breached, Buckeye acknowledged that Trustee could perform the

Agreement.  (Id.)  

A review of Buckeye’s course of conduct reveals that it was

looking for any excuse to refuse to perform the Agreement. 

Buckeye construes Debtors’ Counterclaim as an “effort to limit

what Buckeye was purchasing.”  (Buckeye’s Response at 3.)  Yet this

statement is wholly inconsistent with Buckeye’s stipulation (even

as “clarified”) that the items for which Debtors seek a declaratory

judgment are not property that Trustee can sell or over which

Trustee has a transferrable interest.  Since these items cannot be

sold by Trustee – as conceded by Buckeye – Debtors’ Counterclaim

cannot be an effort to limit what Buckeye was purchasing. Buckeye’s

argument is not only illogical, it is a good example of

Tweedledee’s commentary on logic.  “‘Contrariwise,’ continued

Tweedledee, ‘if it was so, it might be; and if it were so, it would

be: but as it isn’t, it ain’t. That’s logic.’” Lewis Carroll,

Through the Looking-Glass and What Alice Found There, 4 (1872). 

Since conversion of this case, nothing has occurred to impact

the assets covered by the Agreement.  This case was converted and

Trustee was appointed more than two years after the petition date.

At all times since conversion of this case to chapter 7, Buckeye



4 If this issue were, indeed, an essential element of the Agreement, at
some time in the year since Buckeye originally made the offer to purchase,
Buckeye would have sought to include this term in the Agreement. However, to the
contrary, Buckeye never raised the issue. 
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has taken the position that the alleged fraudulent conveyance state

court actions can no longer be pursued by Trustee on behalf of the

bankruptcy estate.  The Sixth Circuit BAP entered an Order to this

effect on August 23, 2006 (Doc. # 534). 

Buckeye tried to confuse the issue at the Hearing by arguing

that Debtors’ Counterclaim was an attempt to stop Buckeye from

asserting certain alleged fraudulent conveyance causes of action.

However, Buckeye acknowledged that nothing in paragraphs 5 and/or

6 of the Counterclaim constitutes a cause of action.  (Trans. of

April 25, 2007 hearing at 66-68.)  Counsel for Buckeye specifically

stated, “[s]o they’re not causes of action” and, upon the Court’s

inquiry, further stated, “[b]ut yes, in and of itself the listing

of those items are not in and of themselves a cause of action but

they seek a declaratory judgment that those so-called disputed

interests are not assets of the bankruptcy estate.”  (Id. at 68.)

 Buckeye revealed at the Hearing that it was Debtors’ attempt

to have this Court determine what constitutes property of the

bankruptcy estate that caused Buckeye to terminate the Agreement.

(Id. at 63.)   The Agreement is wholly silent about how disputes

over what may constitute “Debtors’ non-exempt assets” would be

resolved.4 Based upon the fact that Debtors’ case is pending in

this Court, the most logical assumption of the parties should have

been that this Court would resolve any such issue.  

Buckeye’s argument at the Hearing that Debtors’ Counterclaim

was an “end run on the State Court fraudulent transfer suits” and
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an “end run on the Sixth Circuit BAP opinion” entirely misses the

mark. (Id. at 68.)  Buckeye has misread the BAP opinion.  The BAP

did not confer any substantive rights upon Buckeye; it merely made

a remand to this Court to vacate an order that had extended the

automatic stay to certain state court actions on the basis that,

since the two year statute of limitations had passed, the Trustee

could not pursue those actions for the benefit of the estate.

(August 23, 2006 Sixth Circuit BAP Order at 1-2.)(Doc. # 534.)

Buckeye’s argument is misplaced because it is premised upon the

faulty impression that, in finding that Buckeye could pursue the

state court actions for its own benefit, the BAP made some kind of

substantive ruling regarding the merits or appropriateness of

Buckeye’s ability to continue those state court actions.  This is

simply not the case.  The BAP did not - and, indeed, could not -

address the merits of those state court actions because only the

limited issue of the stay order was before the BAP.  

Whether or not Buckeye agreed to have this Court determine the

extent of the property in the bankruptcy estate, such determination

is clearly not only within this Court’s province, it is the type of

determination that this Court is uniquely situated to make.  (See

28 U.S.C. §§ 157(b)(1) and (2)(A),(H),(J) and (O) and 11 U.S.C. §

541.)  Because Buckeye stipulates and concedes that the items in

Debtors’ Counterclaim cannot be encompassed within the Agreement,

Debtors’ Counterclaim can in no way limit or affect the Agreement.

Buckeye understands and understood that its offer of $650,000.00

did not encompass those items that are not encompassed within the

bankruptcy estate.  Thus, Buckeye’s stated reason in the February
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28, 2007 letter for terminating negotiations provides no

justifiable reason for refusing to perform the Agreement.

Based upon the entire record, including the many

representations by Buckeye to this Court, this Court finds that

Buckeye and Trustee had a final Agreement for the purchase and sale

of substantially all of Debtors’ non-exempt assets to Buckeye for

$650,000.00. Accordingly, Buckeye’s second objection is overruled.

C.  Vagueness

The third argument raised by Buckeye is that the Motion to

Enforce should be denied because the Agreement is void for

vagueness.  Buckeye cites this Court’s statement at the end of the

April 25, 2006 hearing regarding conversion that it was not clear

to the Court what was actually being purchased.  The Court had

requested that the Agreement be “clarified” because, from the

Court’s perspective, it was “a little too vague.”  (Trans. of April

25, 2006 hearing at 10.)  Although this Court continues to desire

a more definitive form of the Agreement, this does not mean an

Agreement does not exist or that the Agreement is so vague that it

is void.  

Buckeye originally drafted the Agreement in the broad sweeping

terms that it now argues are so vague that the Agreement is void.

At no time prior to the Motion to Enforce has Buckeye contended

that the Agreement was too vague to be enforceable.  Indeed,

Buckeye repeatedly represented to the Court, Trustee, UST and

Debtors that it stood behind its Agreement.  To the extent the

“vagueness” currently exists, the same vague terms existed at the

time Debtors and Buckeye signed the Agreement (see Motion to

Enforce, Ex. A) and presented such Agreement to the Court for
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approval in the Motion to Compromise.  If, as Buckeye now argues,

it believed that the Agreement was unenforceable, its actions in

entering into the Agreement, inducing Debtors to convert the case,

and representing that it stood behind the Agreement can only be

construed as a fraud upon this Court, Trustee, UST and Debtors.

This Court will not permit Buckeye to shift positions concerning

the validity of the Agreement like a weathervane.  

Buckeye does not argue that the Agreement is ambiguous;

Buckeye only argues that it is vague.  Although vagueness may

prevent the creation of a contract, such vagueness must go to an

essential term of the agreement for the contract to be prevented.

That outcome is not required in this situation.  A contract is

enforceable if it is reasonably certain and clear.  (See Arthur L.

Corbin, et al., Corbin on Contracts, § 4.1 (Matthew Bender 2006)

Cf. Rulli v. Fan Company, 79 Ohio St.3d 373 at 376, 683 N.E.2d 337

(1997) (Agreement on the record settling litigation remanded for

evidentiary hearing where parties legitimately disputed the

substance of the agreement.).)      

 As Professor Corbin has stated, 

The courts must take cognizance of the fact
that the argument that a particular agreement
is too indefinite to constitute a contract
frequently is an afterthought excuse for
attacking an agreement that failed for reasons
other than the indefiniteness.

 . . . 
The fact that the parties have left some
matters to be determined in the future should
not prevent enforcement, if some method of
determination independent of a party’s mere
“wish, will, and desire” exists, either by
virtue of the agreement itself or by
commercial practice or other usage or custom.
This may be the case even though the
determination is left to one of the
contracting parties, if this party is required



5Counsel for Trustee expressed this same concern during the April 25, 2007
hearing when he said, “It seems to me in my four or five months that I’ve been
involved in this case that there has been a pattern by Buckeye to try and
manipulate this process to gain either leverage or advantage on this claim. . . .
I simply just think that at some point Buckeye decided it was making a bad deal
and was trying to get out of it.”  (Trans. of April 25, 2007 hearing at 44-45.)
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to make it “in good faith” in accordance with
some existing standard or with facts capable
of objective proof.

Arthur L. Corbin, et al., Corbin on Contracts, § 4.1 (Matthew

Bender 2006).  Professor Cobin’s comment summarizes the instant

situation. Buckeye is experiencing “buyer’s remorse” and is seeking

to avail itself of any and all arguments to relieve it of the

obligation to perform the Agreement.5 The Court finds that the

Agreement, although not an ideal model, is not so vague to be void

or unenforceable.

D.  No Prior Bankruptcy Court Order Approving Agreement 

Last, Buckeye argues that the Motion to Enforce should be

denied because this Court has not previously entered an order

approving the Agreement.  This argument is circular, at best.  As

the parties (including Buckeye) acknowledged when this case was

converted, it was inappropriate for the Court to entertain the

Motion to Compromise at that time; a trustee needed to be appointed

and have time to review the Agreement.  Since the conversion

hearing, Buckeye has repeatedly represented to the Court, Trustee,

UST, and Debtors that it stood behind the Agreement and wanted to

finalize the Agreement with Trustee.  It is precisely because

Buckeye sent the February 28, 2007 letter (Motion to Enforce, Ex.

C) that Trustee was forced to file the instant Motion to Enforce.

If an order of this Court approving the Agreement already existed,
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there would be no need for the instant motion.  Trustee’s only

recourse was to file the Motion to Enforce.

This Court finds no merit to this argument and overrules it.

III.  CONCLUSION

For the reasons set forth above, the Motion to Enforce is

granted and Buckeye’s Response is overruled in all respects.  

An appropriate order will follow.

# # #



IT IS SO ORDERED.

Dated: May 18, 2007
	       03:47:04 PM

	














































