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This matter canme before the Court on cross notions for
summary judgnent. On July 25, 2003, Defendant H. E. Neumann Co.
("Defendant” or "HENCO') filed a Mdtion for Summary Judgment and
Plaintiff Weeling-Pittsburgh Steel Corporation ("Plaintiff" or
"WPSC") filed a Motion for Partial Summary Judgnment. On August 4,
2003, Plaintiff filed Plaintiff's Brief in Opposition to
Def endant's Motion for Summary Judgnment. Defendant filed a Reply
Menor andumr i n Support OF H E. Neumann Conpany's Mtion for Parti al
Summary Judg-nment and in Opposition to Plaintiff's Mtion for

Summary Judgnment on August 6, 2003. On Septenber 8, 2003,



Plaintiff filed a Reply of Wheeling-Pittsburgh Steel Corporation
in Support of its Motion for Partial Summary Judgnment. This Court
has jurisdiction over this matter pursuant to 28 U S.C. 8§ 1334(b).
This is a core proceeding pursuant to 28 U.S.C. 8§ 157(b)(2)(K)
The following constitutes the Court's findings of fact and
concl usions of |aw pursuant to Fec. R Bawxr. P. 7052.
STANDARD OF REVI EW

The procedure for granting sunmary judgnent is found
in Feo. R. Civ. P. 56(c), nade applicable to this proceedi ng through
Fen. R Baxr. P. 7056, which provides in part that,

[t] he judgment sought shall be rendered forth-

with if the pleadings, depositions, answers

to interrogatories, and adm ssions on file,

together with the affidavits, if any, showt hat

there is no genuine issue as to any materi al

fact and that the moving party is entitled to

a judg-nent as a matter of |aw.
Fep. R. Bankr. P. 7056(c). Summary judgment is proper if there is
no genui ne i ssue of material fact, and the noving party is entitled
to judgnent as a matter of |aw. Feo. R Cv. P. 56(c); Celotex

Corp. v. Catrett, 477 U. S. 317, 322-23 (1986). A fact is materi al
if it could affect the determ nation of the underlying action

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Tenn.
Dep't of Mental Health & Retardation v. Paul B., 88 F.3d 1466, 1472
(6th Cir. 1996). An issue of material fact is genuine if a
rational fact-finder could find in favor of either party on the

i ssue. Anderson, 477 U.S. at 248-49; SPC Plastics Corp. V.



Giffith (Inre Structurlite Plastics Corp.), 224 B.R 27 (B. A P.
6th Cir. 1998). Thus, summary judgnent is inappropriate "if the
evidence is such that a reasonable jury could return a verdict for
t he nonnoving party.” Anderson v. Liberty Lobby, Inc., 477 U S.
242, 248 (1986).

In a motion for summary judgnent, the movant bears the
initial burden to establish an absence of evidence to support the
non-nmovi ng party's case. Cel otex, 477 U.S. at 322; G bson v.
G bson (In re G bson), 219 B.R 195, 198 (B.A. P. 6th Cir. 1998).
The burden then shifts to the nonnmoving party to denonstrate the
exi stence of a genui ne dispute. Lujan v. Defenders of WIldlife,
504 U. S. 555, 590 (1992). The evidence nust be viewed in the |ight
nost favorable to the nonnmoving party. Adickes v. S.H Kress &
Co., 398 U. S. 144, 158-59 (1970). However, in responding to a
proper nmotion for summary judgnent, the nonnoving party "cannot
rely on the hope that the trier of fact wll disbelieve the
nmovant's denial of a disputed fact, but nust 'present affirmative
evidence in order to defeat a properly supported notion for sunmary
judgment." " Street v. J.C. Bradford & Co., 886 F.2d 1472, 1476
(6th Cir. 1989) (quoting Anderson, 477 U.S. at 257). That is, the
nonnovi ng party has an affirmative duty to direct the court's
attention to those specific portions of the record upon which it
seeks to rely to create a genuine issue of material fact. Street,

886 F.2d at 1479.



DI SCUSSI ON
Facts

On or about April 27, 1999, HENCO and WPSC executed a
contract under which HENCO agreed to provide WPSC with goods and
services in connection with various construction projects at WPSC
plants (the "Agreenent"). It is undisputed that, wunder the
Agreenment, HENCO waived its statutory right to file nmechanic's
| i ens against the property of WPSC.! The Agreenent al so required
HENCO to satisfy and discharge any such nechanic's liens if any
were to exist.? Finally, HENCO agreed to i ndemi fy, hold harm ess,

and def end WPSC from and agai nst any such liens.® The phrase "any
such liens" refers to liens filed by or through HENCO by reason,
or as a result of HENCO s nonconpliance with any of its obligations

under the Agreenent. In addition, the Agreenment provides that,

generally, WPSC nmust pay HENCO within thirty (30) days from

IThe Agreement provides, "[HENCO hereby irrevocably waives any rights it may now

have or which it my acquire to file liens or charges against WPSC or its
property wth respect to [HENCO s] performance  of Wrk governed by this
Agreement . " Pl.'s Mot. for Partial Summ J., E. A § 3.1. It further provides,
"[i]t is the agreed intention of the parties that all Wrk governed by this
Agreement shall be performed on the WSC prenmises involved on a "No-Lien", or
wai ver of mechanics' lien basis to the extent permitted and allowed under the |aw
of the State in which said WSC prenmises are |ocated.” Pl.'s Mt. for Partial

Sutmm J., Ex. A 8§ 3.3.

2n [HENCOQ also shall pay, satisfy and discharge all nechanics', nmaterialnen's and
other liens . . . which may be asserted against WPSC or its property by any
person(s) or third party whonsoever clainmng by or through [HENCO by reason of,
or as a result of nonconpliance with any obligation, or any acts or omssions of
[HENCO . . . in connection with or relating to the performance of Wrk governed
by this Agreement.” Pl.'s Mdt. for Partial Sunm J., Ex. A 8§ 3.2(a).

3n [HENCG shall indemify, hold harmess and defend WSC from and against any and
al | such liens, noti ces, | evi es, cl ai s, obl i gati ons, liabilities and costs
asserted or filed against WPSC or its property.” Pl.'s Mt. for Partial Summ

J., Ex. A §3.2(a).



acceptance of the related work.4 The parties stipulated that the
Agreenment was valid, binding, and supported by good and sufficient

consi deration.?®

HENCO pr ovi ded | abor and materials at certain WPSC pl ants
| ocated in Ohio and West Virginia during the cal ender year 2000.
After conpletion of the work, HENCO sent invoices to WPSC. Fifteen
(15) invoices remained unpaid and outstanding as of the petition
dat e, Novenber 16, 2000, and with respect to eleven (11) of those
i nvoi ces, over thirty (30) days had el apsed w thout paynment, in
violation of the Agreenent. In response to this delinquency, on
Novenber 14 and 15, 2000, HENCO filed several nmechanic's Iliens
agai nst certain properties of WPSC in Chio and West Virginia.

On June 19, 2003, W,SC filed an anmended conpl aint
(" Conpl ai nt") agai nst HENCO al |l eging five (5) causes of action:
breach of contract; slander of title; determ nation of validity of
liens; determnation of the extent and priority of liens; and
i ndemmi fi cati on. HENCO noved for summary judgnment on all counts
and WPSC noved for summary judgnent on three (3) counts: breach

of contract; invalidation of HENCO s nechanic's liens; and i ndem

4" Fi nal payment of any remaining sum(s) due [HENCO under any of the Contract
Docurents shall be made wthin thirty (30) days after WSCs final witten
acceptance of the Wrk to which such payment relates . . . ." Pl.'s Mt. for
Partial Summ J., Ex. A 8§ 4.2.

S"NOW THEREFORE, in consideration of the for egoing premses and rmutual covenants
herein cont ai ned, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknow edged, the parties hereto, intending to
be legally bound, have agreed and do hereby agree as follows[.]" Pl.'s Mt. for

Partial Summ J., see Ex. A at preanble, | 5.
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nification.?®
Legal Analysis

A.) Breach of Contract:

HENCO asserts that, prior to the petition date, WPSC
materially breached the Agreenent by failing to pay outstanding
invoices within thirty (30) days, as required by the Agreenent.
HENCO concl udes that, since WPSC materi ally breached t he Agreenent,
HENCO i s not obligated to conformto the terns of the Agreenment and
therefore, is not barred from asserting nechanic's I|iens. I n
addi tion, HENCO argues that WPSC s failure to nmke paynment as
provided for in the Agreenent constitutes a failure of
consi deration and relieves HENCO from performance.

WPSC asserts that HENCO breached the Agreenent when it
filed mechanic's liens in contravention to the Agreenent's lien
wai ver clause. WPSC argues that failure to pay several invoices
does not nullify a mechanic's lien waiver. WSC concl udes that,
therefore, the lien waiver provision was in effect when HENCO fil ed
the mechanic's liens against WPSC and such liens are invalid and
must be rel eased. Further, WPSC argues HENCO s failure to abide
by the lien waiver clause and its unwillingness to wthdraw the

mechanic's liens at bar entitle WPSC to i ndemi fi cati on from HENCO

Swesc styles its motion as one for partial summary judgnment; however, by failing

to provide any facts or analysis to support GCount |II, slander of title, and
further failing to address this Count in its motion, this Court finds that WSC
has abandoned its alleged cause of action for slander of title. Furt her nore,
al though WPSC seeks summary judgnment as to GCount IIlI, but fails to address
Count 1V, this GCourt finds the two counts so intertwined that this opinion
covers Count IV as well as Count |Il, for the reasons set forth herein.

6



for all costs and attorney's fees incurred in connection with this
action.

Both HENCO and WPSC concede that there are no genui ne
i ssues of material fact regarding breach of contract. Generally,
the "interpretation of an unanbi guous contract is a question of

| aw, " appropriate for the Court to determ ne on the papers. Zento
Mg., Inc. v. Navistar Int'l Transp. Corp., 270 F.3d 1117, 1123
(7th Cir. 2001) (citations omtted). Accordingly, sunmary judgnent
IS appro-priate to address Plaintiff's first cause of action,
breach of contract.

A contractor, subcontractor, or material man may wai ve its
statutory right to file mechanic's liens. See Gordonsville Energy,
L.P. v. Va. Elec. & Power Co., 512 S. E.2d 811, 818 (Va. 1999); Iron
Co. v. Miurray, 38 Ohio St. 323, 327 (1882). To be valid and
bi ndi ng, a "waiver of a nmechanic's lien nmust be supported by a
consi deration.” Beebe Constr. Corp. v. Circle R Co., 226 N. E.2d
573, 575 (Ohio App. 1967); United Masonry Inc. of Va. v. Riggs
Nat'|l Bank of Washington, D.C., 357 S.E.2d 509, 513 (Vva. 1987).
Al t hough a lien waiver clause must be supported by consideration
to be valid and binding, a lien waiver clause within a bilateral
contract need not be supported by independent consideration.
Steveco, Inc. v. C & G lnv. Assocs., No. 77AP-101, 1977 Ohi o App.

LEXIS 7341, at *4 (Chio Ct. App. August 4, 1977); United Masonry

Inc. of Va., 357 S.E.2d at 514.



HENCO argues that the failure of WPSC to make the
paynents as provided in the Agreenent constitutes a failure of
consi deration. However, the cases HENCO cites in support of this
argunent are instances in which the sole consideration for the
mechanic's lien waiver was the prom se of paynent and full paynent
was not provided, thereby causing a failure in consideration
Murray v. Crest Constr., Inc., 900 S.W2d 342, 344 (Tex. 1995);
Pierson v. Sewell, 539 P.2d 590 (ldaho 1975); Eason O Co. v. M
A. Swatek & Co., 36 P.2d 504 (Ckla. 1934). HENCO m stakenly argues
that, in the case at bar, the consid-eration for the nmechanic's
l'ien waiver was pronpt paynment of the anmpunts due, failing to
acknow edge the bilateral nature of the Agree-nent and all
additional terns providing consideration.

Contrary to HENCO s assertion, this is not an i nstance of
failure of consideration. First, the Agreenent does not provide
that the direct and excl usive consideration for HENCO s |ien waiver
was paynent in full. Second, the Agreenent is a bilateral contract
in which WSC and HENCO are each bound to fulfill reciproca
obl i gati ons, including: WPSC' s obligation to be bound by the
Agreenment for at least five (5) years, to pay HENCOwithin thirty
(30) days of its acceptance of work performed, to secure and pay
for any permts, licenses, or easenents necessary to the work
perfornmed by HENCO, and to hire HENCO to perform work on a non-
excl usive basis; and HENCO s obligation to warrant and guarantee

the quality of workmanship and materials, to provide for workshop



safety, to waive its right to file nmechanic's liens, and to
indemify WPSC in certain circunstances. Pl.'s Mt. for Parti al
Summ J., Ex. A, 88 2.1, 4.2, 20.1; preanble 1 2; 8 8; 8 13 and 8§
3. Included within a bilateral contract and absent any exclusive
link to WPSC' s obligation to pay, the lien waiver clause does not
need separate, independent consideration to be valid and bindi ng.

The Agreenment was supported by consideration. I n
addition to the reci procal obligations |isted above, the preanble
explicitly provides that the Agreenent was executed in
consi deration of nutual covenants and other good and valuable
consi deration, and neither party clainms the Agreenent itself is not
supported by consideration. Thus, the Court finds the Agreenent
was a bilateral contract sup-ported by consideration. Accordingly,
the Agreenent's lien waiver clause, although not supported by
i ndependent consi deration, i s supported by sufficient consideration

and was valid and bi ndi ng when execut ed.

HENCO argues that, even if the lien waiver clause was
valid upon the Agreenent's initial execution, the waiver clause is
no | onger binding because WPSC materially breached the Agreenent
pre-petition by failing to provide paynents as proscribed.
Generally, the material breach of a contract, w thout | egal excuse,
di scharges the other party fromany obligation to performunder the
contract. HENCO concl udes, therefore, the Agreenment no | onger

prohi bits HENCO from filing nechanic's |iens.



If the |l anguage of a contract is clear and unanbi guous,
the court need not go beyond the plain | anguage of an agreenent to
determ ne the rights and obligations of the parties. Aultman Hosp.
Ass'n v. Cnty. Mut. Ins. Co., 544 N E. 2d 920 (Chio 1989); HN Corp.
v. Cyprus Kanawha Corp., 465 S.E. 2d 391 (W Va. 1995). Under
Article 3 of the Agreenment, HENCO explicitly waived its right to
file mechanic's liens against WSC s property and agreed to
i ndemmi fy WPSC against any liens filed against it as a result of
HENCO s failure to conply with its contractual obligations. The
Agreenent also explicitly requires WPSC to nmake paynent within
thirty (30) days of receipt of the respective invoice. Nei t her
party argues that the |anguage of the Agreenent is anbiguous.
Therefore, in determ ning the parties' respective rights and duties
under the Agreenent, this Court's analysis nust examne the
| anguage of the Agreenent.

Generally, failure to performa material duty di scharges
t he other party fromany obligation to performunder the agreenent.
However, in the context of a nechanic's lien waiver in which the
prom se of paynent was not the sole consideration, failure to
provi de paynment does not release the party fromits waiver. See
J. A Bock, Validity and Effect of Provision in Contract against

Mechanic's Lien, 76 A . L.R 2d 1087 (2003). Virginia’” and OChio

’Because Vi rginia and Wst Virginia were one state until the early 1860's, West
Virginia courts have repeatedly recognized the inpact of Virginia comon |aw
on that of West Virginia. See, e.g., Painter v. Coleman, 566 S E.2d 588, 592

(W Va. 2002) (citations omtted) ("decisional law of Virginia is clearly a part
of this state's comon |aw, because 'at the tinme Wst Virginia was founded, we

10



courts have held that a clear and unanbi guous nechanic's |ien
wai ver precludes the filing of a mechanic's lien, even if the
contract was breached by the failure to pay.

The covenant waiving a nmechanic's lien cannot

depend on the owner's agreenent to pay, because

there could not be a lien in any event if the

owner made the paynents according to the con-

tract. The law gives a lien when there is a

failure to pay, and if that contractor waives

his lien, thenit nust followthat it is waived

in the event there is a failure on the part of

the owner to make the paynent.
Wal ker & Laberge Co., Inc. v. First Nat'l Bank of Boston, 146
S.E. 2d 239, 245 (Va. 1966) (citations omtted); see VNB Mrtgage
Corp., etc. v. Lone Star Indus., Inc., 209 S. E. 2d 909, 911-12 (Va.
1974); Steveco Inc., 1977 Ohio App. LEXIS 7341, at *8. Mechanic's
liens are creatures of statute and are permtted in response to a

failure of paynent. The rationale behind a lien waiver is to

prohi bit the contractor fromasserting an otherw se avail able |ien

in response to failure of paynment. Id. A subsequent | ack of
paynment does not invalidate a nechanic's |ien waiver. To hold
otherwise would render a nechanic's lien waiver a nullity.

Accordingly, WPSC' s failure to make paynments did not invalidate the
Agreenent's |ien waiver provision and the waiver obligation
remai ns.

A breach of contract occurs when a party fails to perform

adopted the common law of England and the law of the State of Virginia, except
for those portions specifically changed by our legislature or Constitution.'")
Thus, although Virginia law nmay not be controlling in Wst Virginia, it provides
insight into Wst Virginia | aw

11



in accordance with a contract, w thout | egal excuse. HENCO waived
its lien rights and agreed to discharge any liens filed against
WPSC' s property by anyone claimng by or through HENCO As
anal yzed above, WPSC s failure to pay HENCO does not discharge
HENCO s contractual obligation to abide by the Agreenent's |ien
wai ver provision. In spite of these obligations, HENCO filed
several nechanic's |iens against WPSC s property in Chio and West

Virginia. By filing these mechanic's |liens, HENCO violated its

contractual waiver. Accordingly, summary judgment is granted in
favor of WPSC regarding Count | of the Conplaint, breach of
contract.

B.) Determnation of the wvalidity of [|iens under
28 U.S. C. 8§ 157 and the extent and priority of |iens

under 11 U.S.C. § 506(a):

WPSC requested the Court to determ ne the value of
HENCO s interest in the real property securing the mechanic's |ien
Bank-ruptcy courts have authority to determne the validity of
liens, as provided by 28 U S.C. 8 157(b)(2)(K). The Bankruptcy
Code provides, "[t]o the extent that a |lien secures a cl ai magai nst
the debtor that is not an allowed secured claim such lien is
void[.]"® 11 U.S.C. §8 506(d). A claimis not allowed if "such
claim is unenforce-able against the debtor and property of the
debtor, under any agreenent or applicable law for a reason other

t han because such claim

8Excepti ons to this provision are not rel evant.
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is contingent or unmatured.” 11 U.S.C. 8§ 502(b)(1). As
establ i shed above, because HENCO s nechanic's |iens breach the
Agreenent, they are invalid and unenforceable. As a consequence,
HENCO s nmechanic's liens are void. Accordingly, summary judgment
is granted in favor of WPSC regarding Counts IIl and IV of the
Conpl ai nt.

C.) Indemification:

The Agreenent provides that HENCO shall indemify, hold

harm ess, and defend WPSC from and agai nst any lien filed by HENCO

related to obligations under the Agreenent. It also provides that
HENCO "shal | pay, satisfy and di scharge all nmechanics' . . . liens,

and all . . . <costs (including cost of investigation,
attorneys' fees, and all other costs of litigation or threatened

litigation) which may be asserted against WPSC' related to work
perfornmed governed by this Agreenent. Pl.'s Mot. for Partial Summ
J., See Ex. A, 8 3.2. HENCO filed nechanic's |iens prohibited by
the Agreenent's lien waiver clause, and subsequently refused to
rel ease such liens contrary to its contractual obligation.
Accordingly, pursuant to the ternms of the Agreenent, HENCO is
required to indemify WPSC for all damages that have resulted from
HENCO s nechanic's liens, including all <costs and expenses,
i ncluding reasonable attorneys' fees, associated wth |egal
proceedi ngs necessitated to obtain a determi nation about the
validity of the liens. Sunmary judgnment is granted in favor of

WPSC regarding Count V of the Conplaint for indemification.

13



However, the issue of the ampbunt of costs and expenses incl uding
t he reasonabl eness thereof, is an issue of fact. As a consequence,
al t hough this Court holds that WPSC is entitled to i ndemification
from HENCO, there has been no determ nation as to the anmount of
costs WPSC is entitled to receive.

An appropriate order shall enter.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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For the reasons set forth in this Court's Menorandum
Opi nion entered this date, summary judgnent is granted in favor of
Wheel i ng- Pittsburgh Steel Corporation ("WPSC'). Accordingly, H E.
Neumann Co. ("HENCO') is ordered to renmove the mechanics' |iens at
i ssue. Further proceedings will be necessary to determne the
anmount, if any, of HENCO s indemification obligation to WPSC.

IT 1S SO ORDERED.

HONORABLE KAY WOODS
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