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MEMORANDUM OF DECISION AND ORDER REGARDING
MOTION FOR DECLARATORY JUDGMENT AND RELATED RELIEF

Hantiff Thomas S. Zaremba (“Paintiff’), as trustee for the liquidation of Continental Capital
Investment Services, Inc. (“CCIS’), and Continental Capital Securities, Inc. (“CCS’), hasfiled Pantiff's



Motion for Declaratory Judgment and Related Relief. The motion seeks a declaration that Berthel Fisher
& Company (“ Defendant”) is contractually obligated to deposit certain fundsinto escrow irrespective of the
validity or extent of certain clams that Defendant asserts against CCIS. At the hearing on the mation,
Pantiff clarified that the motion also seeks an order requiring Defendant to make such escrow deposit.
Subgantively, the motion raises a straightforward issue of contractual interpretation. After reviewing the
motion, supporting affidavit, and reply brief and Defendant’ s response and supporting affidavit, and after
hearing the arguments of counsd, the court will deny Plaintiff’s motion.

The court has jurisdiction over this adversary proceeding under 15 U.S.C. 8§ 78eeg(b)(2)(A) and
(4), 28 U.S.C. § 1334(b) and (e), and the order entered by the United States District Court for the
Northern Digtrict of Ohio on October 1, 2003, in the actionstyled Securities Investor Protection Corp.
v. Continental Capital Investment Services, Inc., and Continental Capital Securities, Inc., No.
3:03CV7496. This is a core proceeding that this court may hear and determine under 28 U.S.C. §
157(b)(1) and (D)(2)(A), (B), (F), (H) and (O).

UNDISPUTED MATERIAL FACTS
OnJanuary 21, 2003, Defendant entered into a Stock Purchase Agreement withContinental Capital

Corporation (“CCC”), whereby Defendant agreed to purchase CCC’s stock in CCIS and Continenta
Capitd Insurance Services, Inc. (“CCINS’). (Complaint for Turnover, Accounting and Recovery of
Preferentid and Fraudulent Transfers ] 13 [hereinafter cited as Complaint]; Answer and Affirmative
Defenses of Defendant Berthe Fisher & Company 1 13 [hereinafter cited as Answer].) Onor about March
28, 2003, Defendant entered into an Amended and Restated Stock and Asset Purchase Agreement with
CCC and CCIS, whereby Defendant agreed to purchase CCC's stock in CCINS and to purchase from
CCIScetanof itsassetsand to assume certain of itsliabilities (Complaint 15, Ex. B; Answer §15.) This
agreement wasamended on April 16, 2003, April 30, 2003, and May 22, 2003 (collectively the “ Purchase
Agreement”), and by a Closng Agreement dated May 30, 2003. (Complaint ] 15; Answer  15.)



Under Section 3.2 of the Purchase Agreement, the initid consideration for the purchasewas shares
of stock in Defendant and the assumption of certain of CCIS sliabilities. (Complaint Ex. B p. 3.)! Under
Sections 3.3 and 3.4 of the Purchase Agreement, certain additionad consderation, cdled “Deferred
Congderation,” and “ Contingent Consideration,” respectively, would be payable at certain pointsin time
and under certain circumstances. (Complaint Ex. B pp. 3-5.) Under Section 5.2 of the Purchase
Agreement, Defendant was dso obligated to make to CCIS certain quarterly payments caculated on
commissons earned by former CCI'S brokers in consideration of consulting services to be provided by
Continental. Defendant had the right under Section 5.4 of the Purchase Agreement to suspend commission
paymentsif it gave notice of acdam pursuant to Article 14, captioned Liability Limitations and Indemnity,
and to offset them againg any clam. (Id. p. 6.)

On or about May 29, 2003, Defendant consummated the purchase of the CCIS assets and
assumed the CCIS liabilities. (Complaint 1 17-18; Answer 1Y 17-18.) The parties abandoned those
provisons of the Purchase Agreement providing for Defendant to purchase CCC’s stock in CCINS.
(Complaint 15; Answer 115.) Under Section 3 of the Closing Agreement, the initial consideration (stock
in Defendant) was deposited into escrow at dosing (A.’sMot. for Decl. J. and Related Rdlief §12; Def.’s
Mem. in Opp'nto Trustee' sMot. for Decl. Rdlief and Related Rdlief 11 9), and the Deferred Consideration
and the Contingent Consideration (“ Supplemental Consderaion”) was to be added to the escrow if and
when it came due;

Deferred Consideration. Any cash or Berthel Common Stock required to be paid
or ddivered by Berthd to CCINV? in respect of Deferred Consideration as set forth in
Section 3.3 of the Purchase Agreement, as amended, shdl (unlesssubject to the provisons
of Section 5) be delivered to the Depositary Agent (as defined in the Escrow Agreement)
and shadl upon such delivery become part of the Escrow Fund.

! Exhibit B to the Complaint isacomposite exhibit of the various agreements and is not numbered
seridim. The page reference numbers the court is usng were derived counting the cover page of Exhibit
B as page one; thisis how the pages are numbered when viewing the document electronicaly.

2 All of the initids get confusing. Debtor Continental Capital Investment Services, Inc., abbreviated
for theoretica ease of referenceinthis memorandum and more generdly inthese proceedings as CCI S, was
abbreviated by the parties for reference in the Purchase Agreement and Closing Agreement as CCINV.



Contingent Consderation. Any cash, Berthel Common Stock or warrants for
Berthel Common Stock to be paid or delivered by Berthel to CCINV in respect of
Contingent Congderation as set forth in Section 3.4 of the Purchase Agreement, as
amended, shdl (unless subject to the provisons of Section5) bedeliveredto the Depositary
Agent and shdl upon such delivery become part of the Escrow Fund.

(Complaint Ex. B p. 79[Closing Agreement 83.b.,c.]) Section 5 of the Closing Agreement providesthat,
if CCl Sfaledto ddiver to Defendant the commissons for previous transactions due to CCI'S brokers who
went to work for Defendant, Defendant could pay the brokers and “offset the amounts paid as provided in
Section 6.” (Complaint Ex. B p. 79.) Section 6, in turn, reads asfollows:

SETOFF. If when [sic] Berthel owes to CCINV, CCINS, Continentd or the
Depositary Agent any paymentsor ddiveries as provided in this Closng Agreement or the
Purchase Agreement, asamended, (induding, without limitation, the paymentsand ddliveries
st forth in Section 3 of this Closing Agreement, amounts owed to Continenta for the use
of the Bryan, Ohio facility and amounts owed to CCINS as provided in Section 2 of this
Closng Agreement) Berthe may retain such payments or deliveries and may setoff such
payments and ddiveries agangt any amount owed to Berthel by CCINV or Continentd,
including, without limitation, (a) losses, damages, costisand expenses (as stated in Section
14.2 of the Purchase Agreement, as amended) that Berthel has incurred (or withinaperiod
of six months reasonably expects to incur), (b) the principa and accrued interest due ona
promissory note issued to BERTHEL by CONTINENTAL in the principal amount of
$50,000, (c) theprincipa and accrued interest due onapromissory noteissued by CCINV
to BERTHEL in the principal amount of $250,000 and (d) commissions elected to be pad
by Berthel as set forthin Section 5 of this Closing Agreement. From time to time, uponthe
request of CCINV, CCINS or Continenta, but not more frequently than monthly, Berthe
ghdl provide to CCINV, CCINS and Continental a statement showing (i) the paymentsor
deliveries due from Berthd to CCINV, CCINS or Continenta that have been setoff as
provided in this Section and (ji) the losses, damages, costs and expenses that Berthel
expects to incur within Sx months of such statement againgt which Berthel expects to offset
payments and deliveries.

(Id. p. 80.)
The parties also executed an Escrow Agreement dated May 30, 2003, whichcontained provisons

smilar to Section 3.b. and c. of the Closng Agreement quoted above:

Deferred Congderation. Any shares of Berthel Common Stock or cash payments
required to be ddlivered or paid by Berthd after the date of this Agreement and prior to the
Expiration Date in respect of Deferred Consideration as set forth in Section 3.3 of the




Purchase Agreement shdl (unless subject to the provisions of the Closing Agreement
providing for the setoff of such amountsin certain circumstances) be ddivered or pad to
the Depositary Agent and shdl upon suchddivery or payment become part of the Escrow
Fund.

Contingent Condderation. Any warrants for Berthd Common Stock (Berthel
Warrants’) (and any shares of Berthd Common Stock to be issued upon exercise of
Berthel Warrants) to be ddivered by Berthe after the date of this Agreement and prior to
the ExpirationDateinrespect of Contingent Congderation asset forthin Section 3.4 of the
Purchase Agreement shdl (unless subject to the provisons of the Closing Agreement
providing for the stoff of such amounts in certain circumstances) be delivered to the
Depositary Agent and shall upon such ddlivery become part of the Escrow Fund.

(Complaint 119, Ex. D 8§ 1.c, d.; Answer 1 19.) Section 2.a. of the Escrow Agreement, upon which

Paintiff reliesin connection with the motion before the court, provides:

The Escrow Fund shdl be avalable to compensate Berthel and its officers,
directors, employees or agents, for any and al payments and disbursements made or
reasonably expected to be made by Berthd, its officers, directors, employees or agents
(induding attorneys fees and other expenses of litigation, and amounts paid in settlement),
directly or indirectly, for, as a result of or on account of, losses (“Losses’) for which
indemnification is recoverable pursuant to Section 14.2 of the Purchase Agreement by
Berthd or any of its officers, directors, employeeq,] owners, agents or Affiliates.

Under Section 8 of the Escrow Agreement, claims againgt the Escrow Fund for Losses are subject to

mandatory arbitration.

Defendant has never paid or delivered any of the Supplementa Consideration to the Depositary
Agent under the Escrow Agreement.

PROCEDURAL BACKGROUND
On Augugt 25, 2003, the SecuritiesInvestor Protection Corporationfiled a Complaint and Appli-

cation in the United States Digtrict Court for the Northern Digtrict of Ohio, seeking to commence the
liquidetionof CCIS and CCS pursuant to the SecuritiesInvestor Protection Act, 15 U.S.C. 88 78aaa-78l11.
On October 1, 2003, the Didtrict Court entered an order commencing the liquidation proceeding and

referring it to this court.



On September 21, 2004, Rantiff filedthe complaint initiating this adversary proceeding. Count One
of the complaint seeks the turnover of the Supplementa Consideration or, in the aternative, the ddivery
thereof to the Depositary Agent pending afina determination of the parties respective rights. Count Two
seeks the avoidance of a certain dleged transfer as a preference. Counts Three and Four seek the
avoidance, under the Bankruptcy Code and Ohio law, respectively, of a certan dleged transfer as a
fraudulent conveyance. On November 18, 2004, Defendant filed an answer, responding to the averments
of the complaint and asserting certain affirmative defenses, induding that () it holds setoff rightsagaingt any
amounts due to CCIS, (b) Plantiff must assume the Purchase Agreement as an executory contract before
Defendant need perform its obligations thereunder, (c) CCIS has breached the Purchase Agreement, (d)
certain ungpecified exceptions to preference avoidancefound in11 U.S.C. § 547(c) are applicable, and (€)
Defendant congtitutes a good faith transferee within the meaning of 11 U.S.C. § 548(c).

On December 27, 2004, Pantiff filed the motion presently before the court. The motion was
accompanied by an afidavit of a certified public accountant to the effect that the conditions precedent to
Defendant’ s obligation to remit the Supplementa Considerationhave been satisfied. Plaintiff contends that,
under Sections 2.a. and 8 of the Escrow Agreement, Defendant must remit the Supplementa Consideration
to the Depositary Agent for addition to the Escrow Fund irrespective of whether Defendant holds setoff
rights against CCIS.

Despite Fantiff’s indstence that he his not seeking summary judgment, the court will treet the
motion as a motion for partiad summary judgment under the standards of Rule 56 of the Federal Rules of
Civil Procedure, which agpplies in this adversary proceeding through Rule 7056 of the Federal Rules of
Bankruptcy Procedure (“Bankruptcy Rules’). Declaratory judgment is a remedy created by 28 U.S.C.
§2201. Rule 7001 of the Bankruptcy Rulesrequires an action for declaratory judgment to be commenced
as an adversary proceeding. Rule 57 of the Federal Rulesof Civil Procedure specifiesthat the “ procedure
for obtaining a declaratory judgment shal be in accordance with theserules....” Curioudy, Rule 57 isone
of the few rulesnot incorporated into the Bankruptcy Rules. Notwithstanding the abbsence of Rule 57 from
the Bankruptcy Rules, theremust till be a procedural avenue for awarding a declaratory judgment, be it
through default judgment proceedings, summary judgment proceedings or trid.  Other courts have



determined that summary judgment is suitable for declaratory judgment actions. lamsCo. v. Falduti, 974
F.Supp. 1263, 1269 (E. D. Mo. 1997); Sate Farm Mutual Automobile Ins. Co. v. Morga (In re
Morga), 31 B.R. 356, 358 (Bankr. N. M. 1983).  Thus, the motion in effect seeks partial summary
judgment on the dternate relief sought by Count One of the complaint initiating this adversary proceeding:
Pursuant to 11 U.S.C. § 542, the Trusteeis entitled to the immecdiiate payment and
turnover by Berthel Fisher of any and dl Supplementa Consderation. In the dternative,

Berthel Fisher should be required to comply with the express requirements of the SPA and

immediately deposit dl Supplementa Consideration into escrow with F & M Bank.
(Complaint 136; id. at p.10.)

On March 30, 2005, Defendant filed a memorandum in opposition to Plaintiff’s motion, which
asserts that the various agreements between the parties expresdy authorize Defendant to retain the
Supplementa Cons deration pending aresolutionof itssetoff rights. The response was accompanied by an
affidavit of Defendant’s Chief Financid Officer, essentialy acknowledging that, but for Defendant’ s setoff
rights, certain portions of the Supplemental Consideration would be due and payable to the Depositary
Agent. The amounts alegedly owed to Defendant that it claims may be offset indlude (1) commissons that
Defendant damsit paid to CCI S brokersthat Defendant employed, (2) legd fees comprising Losseswithin
the meaning of Section 14.2 of the Purchase Agreement, (3) interest onthat portion of the legd feesthat has
been reduced to a promissory note, and principa and interest due on a separate, $50,000 note, and
(4) other expenses “associated with certain Losses.” (Aff. of Rondd O. Brendengen 9 6.d.) Defendant
asserts that additional amountsmay be owed to it by virtue of pending litigation brought againgt CCIS and
Defendant by former customers, officers, and directorsof CCI S, but that Defendant cannot yet quantify such
amounts.

LAW AND ANALYSIS

Section 553 of the Bankruptcy Code provides that, except insofar as the automatic stay of “ipso
facto” clausesare concerned, “thistitle does not affect any right of a creditor to offset amutua debt owing
by such creditor to the debtor that arose before the commencement of the caseunder thistitie againgt adam
of such creditor against the debtor that arose before the commencement of the case.” 11 U.S.C. § 553(a).
Thereare certain exceptions to that generd rule, id. 8§ 553(8)(1)-(3), but Plaintiff does not rely onany such



exceptions in seeking the delivery of the Supplementa Congderation to the Depositary Agent irrespective
of Defendant’ ssetoff rights. Rather, Plaintiff asserts that Defendant is contractudly prohibited from asserting
setoff rights unless and until it has delivered the Supplemental Consideration to the Escrow Fund.®

The Purchase Agreement, the Closing Agreement and the Escrow Agreement each contain achoice
of law provison specifying that  the rights and obligations of the parties shdl be governed by the laws of the
State of lowa applicable to contracts made and to be performed in that state. (Complaint Ex. B p.
41 Purchase Agreement § 15.10.]; p. 83 [Closing Agreement  § 9.d.];Complaint Ex. D p. 10 [Escrow
Agreement §812. e]) Under lowa law, where the language of a contract is plain and unambiguous, its
meaning should be determined without referenceto extringc factsor aids, and it must beenforced aswritten.
See Montgomery Properties Corp. v. Economy Forms Corp., 305 N.W.2d 470, 476 (lowa 1981);
Mopper v. Circle Key Life Ins. Co., 172 N.W.2d 118, 124 (lowa1969) (noting thet it isthe duty of the
courts to give effect to the language of the contract in accordance with its plain and ordinary meaning, and
not make a new contract for the parties). The court concludes that the contract provisons in issue
governing and the interplay between Defendant’ s setoff rightsand itsobligationto deposit the Supplementa
Congderation in the Escrow Fund are plain and unambiguous.

Section 6 of the Closing Agreement applies when Defendant “owesto CCINV, CCINS, Conti-
nenta or the Depositary Agent any payments or ddliveries as provided in this Closng Agreement or the
Purchase Agreement” (emphasis added) and “any amount” isowed to Defendant by CCIS or Continental.
In the event of such mutual debts, Defendant isexpresdy authorized to “ retain such payments or ddliveries
and may setoff such payments and deliveries againg any amount owed to Berthe by CCINV or
Continental” (emphasis added). Pantiff contendsthat Defendant is barred fromassertingitsdamsuntil after
remitting the Supplemental Consideration to the Depositary Agent, but Section 6 clearly authorizes
Defendant to “retain” “payments or deliveries’ owed to the Depositary Agent, aswdl as sums owed to

3 Plaintiff disputesin hisreply certain of Defendant’s dlaimed setoffs. But no evidence is provided
to support the argumentscontesting claimed setoff amounts and entitlements. That issue is not before the
court on Plantiff’s motion and the court is not deciding whether any of Defendant’s claimed setoffs are
vaid.



CCIS, CCINS, or CCC.* Under subsections Section 3.b. and 3.c. of the Closing Agreement, the
Supplementa Consideration*shdl (unless subject to the provisions of Section5) be paid or ddiveredto the
Depositary Agent....” (emphasis added). Under these provisions, Defendant isentitled to retain and setoff
the Supplementa Consideration without first ddlivering it to the Depositary Agent to become part of the
Escrow Fund.

Pantiff argues that Section 2.a. of the Escrow Agreement requires payment into escrow before
assarting setoff rights. While that provision does make the Escrow Fund “avalable’ to compensate
Defendant for Losses for which indemnification is recoverable under Section 14.2 of the Purchase
Agreement and portions of Defendant’ sdams appear to fdl within that category, Section2.a. by no means
requires Defendant to seek such Losses only from the Escrow Fund. That is one dternative avalable to
Defendant, but it is not the only remedy. If Defendant elected the option of seeking recovery from the
Escrow Fund (by way of an officer's certificate), the arbitration provision in Section 8 of the Escrow
Agreement would thencome into play. But the requirement of arbitration if Defendant chooses to assart a
dam againg the Escrow Fund does not impose a requirement that Defendant elect that course of action,
particularly in light of the unequivoca language of Section 6 of the Closing Agreement. Indeed, Section 6
explictly providesthat Defendant may withhold paymentsor deliveriesto the Depositary Agent on account
of, among other things, “Losses, damages, costs and expenses (as stated in Section 14.2 of the Purchase
Agreement, asamended).” Thus, Sections2.a. and 8 of the Escrow Agreement do not precludetheremedy
of setoff with respect to Section 14.2 Losses. In addition, Section 1 of the Escrow Agreement itself
recognizes the setoff rights, by requiring the ddivery or payment of Supplementa Congderation to the
Depositary Agent “unless subject to the provisons of the Closng Agreement providing for the setoff of such

amounts in certain circumstances.”

4 Section 6 of the Closing Agreement does require Defendant to provide statements asto amounts
that have been offset or are anticipated to be subject to setoff againgt the assets to be paid or delivered by
Defendant, but that requirement only applies * upon the request of CCINV, CCINS or Continentd,” and
Pantiff has offered no evidence that any such request was made. Indeed, Defendant asserts that it has
provided such statements, and Plaintiff has offered no evidence to the contrary. In any event, the language
of Section 6 doesnot make the ddivery of such satements a condition precedent to the exercise of setoff
rights.



Pantiff seeks a determination that the agreements between the parties require the payment and
delivery of the Supplemental Consideration to the Depositary Agent under the Escrow Agreement before
assarting any setoff rightswith respect thereto. The pertinent sections of those agreements provide exactly
the opposite, expresdy authorizing Defendant to “retain” any assets otherwise payable or ddiverable to the
Depositary Agent if thereareamountsdue from CCI S to Defendant. Whether any suchamountsare actudly
owed to Defendant is the ultimateissue presented by Count One of the complaint. Section 1 of the Escrow
Agreement and Section 6 of the Closing Agreement clearly permit Defendant to retain the Supplementa
Consideration pending a resolution of that ultimate issue. There is no genuine issue of fact materia to
Faintiff’ smotionand, under those undisputed materia facts, Plantiff is not entitled to the judgment it seeks
as amatter of law. Fed. R. Bankr. P. 7056; Fed. R. Civ. P. 56(c).

THEREFORE, for the foregoing reasons,

IT ISORDERED that Plaintiff’s motion for declaratory and other relief [Doc. #18] is denied.
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