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The matter before the Court is the Mdtion of Gary Gorski
("Gorski"), sole equity security holder of the Debtor, Henricks
Commerce Park, LLC ("Debtor" or "Henricks"), and sole nmanagi ng
menmber of the Debtor for paynent of his counsel's |legal fees in the
amount of Two Hundred Ninety-Ei ght Thousand Five Hundred Ninety
Dol | ars ($298, 590.00) and rei nbursenent of counsel's expenses in
t he ampunt of Three Thousand Three Hundred Ni nety-Two and 62/ 100
Dol | ars ($3,392.62) (collectively, the "Attorney's Fees"). Gorski
requests paynent of the Attorney's Fees as an allowed
adm ni strative expense of the Debtor's estate under 8§ 503(b) (3) (D)
and (4) of the Bankruptcy Code. The Attorney's Fees were incurred
for services rendered by the law firm of Sinmon & Short, LLC (the
"Firm'), primarily through Gary Short, one of the Firm s partners
("Short™).

This Court has jurisdiction over this matter pursuant to
28 U.S.C. 8§ 1334(b). This is a core proceeding pursuant to 28

UsS C 8§ 157(b)(2)(A) and (M. The follow ng constitutes the



Court's findings of fact and concl usi ons of |aw pursuant to Febp. R
Bankr. P. 7052.
BACKGROUND

The Debtor filed its voluntary petition for relief under
Chapter 11 of Title 11 of the United States Code (the "Bankruptcy
Code") on August 28, 2002 (the "Petition Date"). Gorski was and
is the sole equity security holder of the Debtor and its sole
managi ng nenber. On September 20, 2002, the Debtor filed an
Application to retain Porter, Wight, Mrris & Arthur LLP ("Porter
Wight") as its bankruptcy counsel. By Order dated October 23,
2002, the Court approved the retention of Porter Wi ght. Porter
Wight primarily per-formed | egal services for the Debtor through
Janmes Ehrman (" Ehrman").

On COctober 8, 2002, the Debtor filed an adversary
proceedi ng against Main Steel Polishing, Inc. ("Main Steel"), the
Debtor's primary tenant, and two other tenants (the "Main Stee
Adversary"), seeking turnover of rent paynments that were being
wi t hhel d. As of Novenber 5, 2003, when the O fice of the United
States Trustee filed a Mtion to Convert or Dismss Debtor's
Chapter 11 case, the Main Steel Adversary was not resolved.

Inlate October 2003, CGorski contacted Short and the Firm
and requested that Short seek to be retained as new bankruptcy
counsel for the Debtor. On Decenmber 31, 2003, the Firmfiled an
Emer gency Application for approval to be retained as the Debtor's

counsel. After a hearing, the Court entered an Order dated January



26, 2004 (the "Denial Order"), in which the Application was deni ed.

The Denial Order held, in relevant part, as foll ows:

2. In the instant Application, the Debtor
seeks to retain Counsel as its substitute
bankruptcy attorney. The Application and

supporting affi-davit attached to t he
Application indicate that Counsel was paid a
post-petition retainer in the amount of $17, 000
by Gary Gorski, the sol e nmenber and sharehol der
of the Debtor. These docunments further
indicate that M. Gorski has agreed to pay an
addi ti onal $25,000 for Counsel's fees over the
next six nonths. M. Gorski is a co-debtor or
guarantor upon the Debtor's obligations to
Dani el i Corporation.

3. At the hearing, Counsel indicated that his
firmfiled an individual Chapter 11 bankruptcy
petition for M. Gorski in Pittsburgh. Thi s
petition was subsequently di sm ssed. Nei t her
the Application nor supporting affidavit
di scl osed Counsel's prior representati on of M.
Gor ski .

4. As a result of Counsel's prior represen-
tation of M. Gorski, M. CGorski's paynment of
Counsel's retainer and agreenent to pay addi -
tional fees of Counsel, this Court finds that
Counsel does not neet the requirenents of
11 U.S.C. Section 327(a) as interpreted by
applicable Sixth Circuit case law. The possi -
bility of a conflict is apparent even though
the Debtor and its sole shareholder my now
have a common purpose. Due to the many
potential con-flicts, the retention of Counsel
is prohibited under 11 U.S.C. Section 327(a).

See Denial Order at Y 2-4. (Enphasis added.)

According to Gorski's Affidavit, which was filed as
Exhib-it 3 to the Mtion, "[a]fter the Court denied the Firms
Application, [Gorski] discussed with Short what he could do to nove
the Debtor's reorgani zati on process forward and Short advised him

that Short and the Firm could act as counsel for him in his



capacity as equity security holder of the Debtor." See Cor ski

Affidavit at 1 3. The Gorski Affidavit goes on to state:

4. Since Decenber 15, 2003, [Gorski] has
acted solely with and through the Firmin the
Bank-ruptcy Proceedings, both in his capacity
as sole representative of the Debtor and as the
sole equity security holder of the Debtor,
whi ch i ncl udes:

a) formul ati ng, discussing, approving and
fil-ing all plans of reorganization he
filed, including Gorski and the Debtor's
Corrected Third Amended Pl an of
Reor gani zati on dated Decenber 9, 2004 (the
"Pl an");

b) di scussi ng, commencing, prosecuting and
settling actual and potential litigation,
including litigation with Danieli Cor-
poration ("Danieli"), Oxford Devel opnment
Services alkla Oxford Reality, I nc.
("Oxford") and Kleen Al of Anmerica, Inc.
("Kleen AIl"); and

c) such actions as is [sic] necessary for a
debtor to conply with its obligations
under the Bankruptcy Code and those action
required of the Debtor in the Bankruptcy
Pr oceedi ng.

6. . . . |[Gorski] has given his consent and
approval, as the sole representative of the
Debtor, to the Firm who, in turn, infornmed
Ehrman (defined to include Porter Wight) of
that consent and approval.

See Corski Affidavit at Y 4 and 6. (Enphasis added.)

Gorski's Mdtion is mde on behalf of hinself as "sole
equity security holder of the Debtor and sole managi ng nmenber of
the Debtor"” and is couched as a request for the paynment of "his"
counsel's legal fees. See opening paragraph of the Mtion.

The Modtion and acconpanying Brief in Support of the



Mot i on detail

the all eged substantial contribution that

made to the Debtor's reorgani zation process, as follows:

a)

b)

d)

Formulated and filed four plans of
reorgan-ization, the last of which, the
Corrected Joint Plan of Gary Gorski and
the Debtor dated Decenber 9, 2004
("Plan"), was con-firmed by Order of Court
dated March 30, 2005, and which, unless
general unsecured creditors opted for
other treatnent, pro-vided 100 percent
payment of all allowed clains. Al |
creditors opted for the 40% paynment
treatment; which result in clainms of
$833, 315, being reduced to $333, 326. 00, a
reduction of $500,069.00 in debt to the
estate, excluding Danieli's $966, 104.50
general unsecured clainf;]

filed objections to three disclosure
state-nents and rel ated pl ans of
reorgani zation filed by the primary
secured creditor in the case, Danieli;

concl uded negotiations with Min Steel
Polishing, Inc. ("Main Steel") and Dani el i
over a rent w thholding dispute with Main
Steel, the Debtor's prinmary tenant at its
rental facility, which resulted in a
stipu-lation and agreed order which
allowed Main Steel to recoup certain
el ectrical accident damage agai nst rental
paynents due to the Debtor and provided
that Main Steel would pay $639, 000.00 to
the Debtor for back rent, $300,000.00 of
whi ch was designated as to be paid to
Dani el i ;

prosecut ed an adversary proceedi ng agai nst
Dani el i Cor por ati on ("Danieli™) at
Adversary No. 04-4097 on a claimit held
as a result of an assignnent from Sky
Bank, which resulted in a decision of the
Court reducing Danieli's secured clai m of
$1,520,747.55 to a secured claim of
$554,433.00 on the "petition date" which
was paid by [sic] post-petition, |eaving
Danieli with a general unsecured claim of
$966, 104. 55;

the Firm



See Brief

Hol der's Attorney's Fees as an Adm nistrative Expense for

a "Substanti al

Support™)

f)

g)

prosecut ed an adversary proceedi ng agai nst
Danieli, on its first nortgage claim and
agai nst Oxford Devel opnent Services al/k/a
Oxford Reality, Inc. ("Oxford") seekingto
assert counterclains both against Danieli
and Oxford for fraudul ent conceal nent and
tortious interference wth prospective
con-tractual relationship. Prosecution of
this adversary proceedi ng, Adversary No.
04-4096, in conjunction with the Court's
decision that Danieli's secured claim
acquired from Sky Bank was paid post-
petition, lead to a settlenment between the
Debt or and Danieli ("Danieli Settlenment").
The Danieli Settle-nment provided total
benefits to the estate of $1,266, 104.55,
if the Debtor tinmely pays its "restated"”
obligation to Danieli because the Danieli
Settlement provides Danieli wll rel ease
its $966, 104.55 "unsecured" claimand the
Debtor would receive a discount of
$300, 000. 00 in the amount to be repaid on
Danieli's "secured" claim

renegotiated a settlenment wth Oxford
whi ch provi ded a $30, 000. 00 paynent to the
Debt or; and

negoti ated a settlement with Kleen Al of
Ameri ca, Inc. ("Kleen AlIl") who had
asserted a nechanic's lien against the
Debtor's facility of $571,566.29, which
provi ded that Kleen Al would reduce its
mechanic's lien to a claim of $74,712. 84
whi ch woul d be paid over tine in specified
nont hly paynments and Kleen Al would be
granted an al | owed general unsecured cl ai m
of $436,576.55 which was to be paid
according to the Plan[.]

in Support of Mtion for Paynment of Equity Security

at

Maki ng

Contribution" to a Chapter 11 Case ("Brief in

17-18. (Enphasis removed and citation to docket

entries renoved.) See also Mtion at Y 7.



DI SCUSSI ON

Gor ski argues that the |egal standard under 8
503(b)(3)(D) and (4) of the Bankruptcy Code requires only two
things: (i) that the entity seeking an adm nistrative claim have
made a substantial contri-bution to the Chapter 11 process and (ii)
that the requested fees be reasonable. Gorski contends that his
| egal counsel's fees neet both of these requirenents and, thus,
shoul d be all owed and paid as an adm nistrative expense. Section
503(b)(3)(D) and (4) provide as foll ows:

(b) After notice and a hearing, there shal
be all owed adm ni strative expenses, other than
claims allowed under section 502(f) of this
title, including-—-

(3) the actual, necessary expenses, other
t han conpensation and rei mbursenent specified
i n paragraph (4) of this subsection, incurred
by—-

(D) a creditor, an I ndenture
trustee, an equity security holder, or a
comm ttee representing creditors or equity
security holders other than a comittee
appoi nted under section 1102 of this
title, in maki ng a substanti al
contribution in a case under chapter 9 or
11 of this title;

(4) reasonable conpensation for profes-
sional services rendered by an attorney or an
accountant of an entity whose expense is all ow
abl e under paragraph (3) of this subsection,
based on the time, the nature, the extent, and
t he value of such services, and the cost of
conpar abl e services other than in a case under
this title, and reinbursement for actual,
neces-sary expenses incurred by such attorney
or accountant].]



Gorski may be correct in his analysis of the |egal
standard under 8 503(b)(3)(D) and (4), but he m sses the threshold
guestion of whether the Court nmust deny the Firm adm nistrative
expense claim status on the basis of its disqualification for
retention as Debtor's counsel. Gorski argues that he is entitled
to retain any counsel of his choice (see Brief in Support at 21).
The Court does not disagree that Gorski, in his capacity as equity
security holder, is entitled to retain counsel of his own choosing.
The difficulty in this situation arises because of two inportant
facts: (i) CGorski's "chosen" counsel was specifically disqualified
from representing the Debtor by the express terns of the Denial
Order; and (ii) Gorski admts that he acted as both the sole
representative of the Deb-tor and the sole equity shareholder in
deal i ng exclusively with the Firm

I n seeking approval of his |legal counsel's fees as an
adm ni strative expense, Gorski concedes that he utilized the
Firmon behalf of the Debtor as well as hinself in his individual
capacity.

The Firmdid hold the confidence and authority

of the Debtor's only representative, Gorski

The Firm did take on nuch of the work which

traditionally would be undertaken by Debtor's

counsel . The Firm did this because Debtor's

counsel [Porter Wight], was wunable to act

because Gorski, as sole representative of the

Debtor, would only give his consent and

authority to the Firm \While Debtor's counsel

role was dimnished after February 12, 2004,

the Debtor's role was not "supplanted”, the
Debt or was just acting through his own counsel.



See Brief in Support at 20. (Enphasis in original.) See al so
Gorski's Affidavit at 1 4 ("[CGorski] has acted solely with and
through the Firm in the Bankruptcy Proceedings, both in his
capacity as sole representative of the Debtor and as the sole
equity security hol der of the Debtor . . . .").

Gorski hinmself confuses the two hats he wore — one as the
sol e representative of the Debtor and the other as the sole equity
sharehol der. As set forth above, Gorski states that the Debtor's

role was not supplanted, but the Debtor acted through Gorski's

counsel after February 12, 2004 (the date Amy Good, of the O fice
of the United States Trustee ("UST"), allegedly stated that if
Gorski and the Debtor could not act jointly on matters in the
bankruptcy proceeding, the UST would be conpelled to seek the
appoi ntment of a Chapter 11 trustee in the case). The Firm was
prohi bited by the Denial Order (which was never appealed and for
whi ch the Debtor never sought reconsideration) from representing
Debtor in the bankruptcy pro-ceedings.

At the hearing, CGorski's counsel stated that the Deni al
Order was irrelevant to consideration of the Motion, but this Court
believes that the Denial Order dictates the decision that nust be
made in response to the Motion. In fact, Gorski admts that,
despite the Denial Order, the Debtor utilized the services of the
Firmand that it is those services for which the Mtion seeks an
adm ni strative expense.

None of the cases cited by Gorski (or the UST in its



Obj ection to the Motion) deal with the precise situation before the

Court. The UST relies on In re HSD Venture, 178 B.R 831 (Bankr.

S.D. CA 1995), which can be distingui shed because it deals with the
deni al of pre-petition real estate broker's fees as an
adm ni strative expense. Despite the ability to distinguish this
case, it contains |anguage that is instructive.

Consequently, the issue becones whether a pre-
petition unsecured creditor, who cannot be
employed by the estate, can nevertheless
provi de post-petition services to an estate and
have a claim for those services allowed as an
adm n-istrative expense. This Court concl udes
the answer is in the negative. To hold
ot herwi se woul d evi scerate 88 327, 101(14) and
the policies of control of enploynent of
professionals and the requirenment of their
di si nterestedness, including that they are not
creditors of the estate.

Id. at 835. (Enphasis added.) A simlar question here is whether
a law firmthat has been disqualified fromrepresenting the debtor
under 8§ 327 of the Bankruptcy Code can neverthel ess perform| egal
services for the debtor and request paynent for those services as
an adm ni strative expense of the estate under 8 503(b)(3)(D) and
(4). This Court concludes that the answer is in the negative.
The case that the Court found to be nost simlar to the
facts in this case (with one very notable exception) 1is an
unpubl i shed decision fromthe Tenth Circuit Court of Appeals, In
re Andura Corp., No. 95-1495, 1997 U S. App. LEXIS 427, 14 Colo.

Bankr. Ct. Rep. 27 (10th Cir. Jan. 10, 1997). In the Andura case,

Amdura Corporation was a holding conpany that owned all of the

10



out st andi ng stock of Andura National. After the bankruptcy court
disqualified two law firns that had been representing the debtors
col l ectively, Amdura Corporation hired a new law firm Amdur a
Corporation, through its new retained law firm took action that
it maintained provided a substantial bene-fit to the subsidiary
estate. Consequently it sought, and obtained, an order allow ng
a portion of those |legal fees as an adm nistrative expense in the
subsi di ary's bankruptcy case. This decision was upheld on appeal.
In the instant case, Gorski is simlarly situated to Andura
Cor por ati on. In the Anmdura case, however, the distinguishing
exceptional fact is that Andura did not hire one of the previously
di squalified counsel. Gorski's position that his legal fees are
entitled to adm nistrative expense priority m ght be tenable if he
had not selected the Firm to represent himself — in his dual
capacity — after it was disqualified by the Denial Order from
representing the Debtor.

In In re MI|waukee Engraving Co., Inc., 219 F. 3d 635
(7th Cir. 2000), the Court denied adm nistrative expense status to
attorneys who had perforned | egal services for the debtor between
t he bankruptcy filing and the denial of retention under 8§ 327 and
had al so perfornmed |egal services after the denial of enploynent
by working with the debtor's counsel to "transition” matters to new

counsel. The attorneys in M I waukee Engraving sought their fees

pursuant to an application under 8 330 rather than under 8§

503(b)(3)(D) and (4), but the analysis is nuch the same. The court

11



hel d:

. [May a bankruptcy court conpensate an
attorney for services despite denying an appli -
cation under § 327? That issue was resolved in
Singson [In re Singson, 41 F.3d 316 (7th Cir.
1994)], which answered "no." Singson concl uded
that it would vitiate the limtations of § 327
if a bankruptcy court could deny an application
under that section and order the estate to
pay for the |legal services anyway. Moreover
the structure of 8 503(b) strongly inplies that
professionals eligible for conpensation nust
receive it under 8 503(b)(2) — which depends on
aut hori zation under 8§ 330 or § 1103(a) (and
t hus on approval under § 327). One m ght as
well erase 8 503(b)(2) from the statute if
attorneys my stake their <clainms wunder 8§
503(b) (1) (A even when ineligible under 88 327,
330, and 503(b)(2).

Id. at 637. (Enphasis added.) Here, as in M| waukee Engraving,
the Firm sought and was denied authority to represent the Debtor.
Despite protestations of counsel that the Firm only represented
Gorski in his capacity as equity security hol der, the Mdtion, Brief
i n Support and the Gorski Affidavit all denonstrate that Gorski
utilized the Firm on behalf of hinself in his role as the
representative of the Debtor. Nowhere is this nore clearly stated
t han on page 20 of the Brief in Support, quoted above (". . . the
Debtor's role was not 'supplanted', the Debtor was just acting
t hrough his [Gorski's] own counsel.").

Gorski argues that it would be inequitable to deny
adm ni s-trative expense status to the Firm s Attorney Fees because
t he Debtor had no confidence in Porter Wight and the Debtor would

not have been able to obtain any attorneys other than the Firmto

12



represent it.! Unfortunately, there is no factual support for this
argunment. The Debtor never sought Court authority to retain any
ot her counsel nor did Gorski or the Debtor nove the Court for
reconsi deration of the Denial Order on these alleged equitable
grounds. There is no evidence that the Debtor sought but was
unable to obtain counsel other than the Firm to substitute for
Porter Wi ght. As a consequence, the Court nmust reject this
argunent, even if there may be equity, as Gorski argues, in favor
of granting the Attorney Fees admnistrative expense status.
" Al t hough the bankruptcy judge believed that applying the Code
literally would be inequitable, bankruptcy courts are not
authorized in the name of equity to nake whol esal e substitution of
underlying law . . . but are limted to what the Bankruptcy Code
itself provides." ld. at 637 (quoting Raleigh v. |1llinois

Departnment of Revenue, 120 S.Ct. 1951, 1957, 147 L.Ed. 2d 13

(2000)).
CONCLUSI ON
Henri cks was prohi bited by the Court's Denial O der from
enploying the Firm In direct contravention of the Denial Order,

Gorski "chose" to enploy the Firmto act not only for hinself as
the sole security holder, but also as the sole representative of

the Debtor. Even if the Mtion, Brief in Support and the Gorski

I'f this is true, Debtor should have noved the Court to reconsider the Deni al
Oder, which it did not do. To the extent Debtor has an issue with any fees that
may be subsequently requested by Porter Wight, Debtor should raise the issue at
that time so the Court can address such concerns.

13



Affidavit were not as explicit as they are about the dual capacity
retention of the Firm the actions that the Firm details as a
benefit to the estate belie that they were taken on behalf of
Gorski as the sharehol der only. In negotiating with Danieli
Oxford and Kleen All, those parties all must have believed that
Gorski and the Firm had the authority to bind the Debtor. Absent
such authority, those parties would never have reached settl enment
with Gorski. (It is absurd to assune that the Firm in negotiating
t he di sputes, represented to those adverse parties that Gorski, the
sol e sharehol der, would recommend the proposed settlenments to
hi msel f, as the sol e Debtor representative, and urge the Debtor to
adopt the proposed settle-nments.) Accordingly, this Court finds
that the Firms work, as detailed in the Mtion and Brief in
Support, which allegedly constituted a substantial contribution to
t he benefit of the Debtor's estate, was actually done on behal f of
the Debtor itself as well as Gorski as the sole equity security
hol der . The Court finds that Gorski's two roles were so
intertwined that it is inpossible to separate fees that rel ated
only to representation of Gorski as sol e sharehol der.

Because the Firmwas disqualified fromacting as Debtor's
counsel under 8 327 by the Denial Order, this Court holds that the
Firms Attorney's Fees are not entitled to be admnistrative
expenses of Debtor's estate. This Court agrees with the reasoning
in MIlwaukee Engraving that it may not conpensate attorneys who
have been disqual-ified under 8§ 327 by allowing those fees

adm ni strative expense status under 8§ 503(b)(3)(D) and (4).



An appropriate order shall enter

HONORABLE KAY WOODS
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For the reasons set forth in this Court's Menorandum
Opinion entered this date, the Mdttion for Paynent of Equity
Security Holder's Attorney's Fees as an Adnmi nistrative Expense for
Maki ng a "Substantial Contribution” to a Chapter 11 Case i s deni ed.
This Court may not conpensate attorneys who have been disqualified
under 8 327 by allowing those fees adm nistrative expense status
under 8 503(b)(3)(D) and (4).

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY COURT
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CERTI FI CATE OF SERVI CE

I hereby certify that a copy of the foregoi ng Menorandum

Opi nion and Order were placed in the United States Mail this

day of June, 2005, addressed to:

HENRI CKS COVMERCE PARK, LLC, c/o Gary Gorski
P. O Box 147, Mercer, PA 16137.

JAMES W EHRMAN, ESQ., 925 Euclid Avenue, Suite
1700, Cleveland, OH 44115.

GARY W SHORT, ESQ, 436 Seventh Avenue,
Koppers Building, Suite 2317, Pittsburgh, PA
152109.

SAUL EI SEN, United States Trustee, BP Anerica
Bui | di ng, 200 Public Square, 20th Floor, Suite
3300, d eveland, OH 44114.

JOANNA M ARMSTRONG



