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MEMORANDUM OF DECISION
Thisadversary proceeding is before the court for decison after trid on acomplaint filed by Plaintiff Green

Tree Servicing, LLC, fka Conseco Finance Servicing Corp., to determine the dischargesbility of a debt alegedly
owed to it by Defendants Dondd J. McLeod, Sr., and Carol McLeod. Plaintiff alegesthat the debt should be



excepted from discharge under 11 U.S.C. § 523(a)(2), (a)(4) and/or (a)(6).

Hadtings Mutua Insurance Company filed asimilar complaint in Case No. 04-3090. Because both cases
are based upon the same operative facts, these cases were tried together. However, separate decisons will be
entered in each case.

The court hasjurisdictionover this adversary proceeding under 28 U.S.C. 81334(b) and the general order
of reference entered in this digtrict. Proceedings to determine dischargeability of debts are core proceedings that
the court may hear and decide. 28 U.S.C. 8 157(b)(1) and (b)(2)(I). ThisMemorandum of Decision congtitutes
the court’s findings of fact and conclusons of law under Fed. R. Civ. P. 52, made applicable to this adversary
proceeding by Fed. R. Bankr. P. 7052. Regardless of whether specificdly referred to in this Memorandum of
Decison, the court has examined the submitted materids, weighed the credibility of the witnesses, considered all
of the evidence, and reviewed the entirerecord of the case. Based upon that review, and for the reasons discussed
below, the court finds that the debt owed by Defendants to Plaintiff, if any debt isin fact owed, is dischargeable.

FINDINGS OF FACT

INn1998, Dondd and Carol McLeod (the “McLeods’) refinanced their home located at 4112 NorthHaven,

Toledo, Ohio. They signed anote secured by a mortgage on their home in the amount of $72,000 in favor of

Decison One Mortgage Company, LLC. The mortgage was then assgned to Green Tree Servicing, LLC, fka
Conseco Finance Servicing Corporation (“Conseco”).! As required under the mortgage, the McLeods obtained
insurance on the North Haven home through Hastings Mutua Insurance Company (“Hastings’). Conseco was
named as aloss payee on the policy.

Onor about August 26, 2000, the North Havenhome was destroyed in afire, the second fire at the home
in less than a week. At the time of the fire, the McLeods son, his wife and his children lived in the home.
According to Carol McLeod, they had previoudy “switched” homes with their son. As a result, the McLeods
wereliving in ther son’s home on Mayfair in Toledo. Neverthdess, the McLeods had maintained the insurance
onthe North Haven home and had continued to make the mortgage payments on the home. However, according

! Both Plaintiff and Defendants referred to Green Tree Servicing, LLC, as “Conseco” throughout the trial. Although
apparently a former name of Green Tree Servicing, LLC, for the sake of consistency, the court will aso refer to Plaintiff as
“Conseco.” The court notes, however, that the exhibits attached to the Complaint and admitted by Defendants indicate that the
mortgage was assigned to Green Tree Financial Servicing, LLC, not Conseco. [Doc. # 1, 19 and Ex. A and B].
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to Carol McLeod, at some point after the firehad destroyed the North Haven home, they decided to stop making
payments on the Conseco mortgage (in her words, “to stop paying on a dead horse”) and began making the
mortgage payments on the Mayfair home where they were living.

The McLeods and Hastings were unable to arrive at an insurance settlement with respect to the fire.
Therefore, the McLeods filed alawsuit in state court in 2001 naming as defendants both Hastings and Conseco,
which hedd the first mortgage on the North Haven property. At the time the lawsuit was filed, the McLeods
understood that any insurance proceeds paid on account of the fire destroying the North Haven home would be
used firgt to pay the Conseco mortgage. Carol McLeod testified that they owed Conseco at least $70,000 at that
time.

OnAugus 23, 2002, the M cL eods entered into an agreement with Hagtings in settlement of the state court
lawsuit. The settlement negotiationstook place at the L ucas County Common Pleas Court. Although their lawyer
periodicaly conferred with them, the McLeods remained in the hal while counsd for the parties negotiated the
agreement in another room. The terms of the settlement agreement, inrdevant part, were entered into the record
in state court as follows?

Hastings Mutua also agrees to pay Dondd J. McLeod, Sr. and Carol McLeod, $63,500
representing the full and complete settlement of any and dl daims of —any and dl damsthat may
exig by those plantiffs and againg Hagtings Mutua Insurance Company and that sum is to the
payment of the dwelling with the understanding that Dondld J. McLeod, Sr. and Carol McLeod
make no claims whatsoever of any persond property at dl dlegedly involved in thefire.

Itisfurther agreed that the plaintiffs are agreeing to fully and completely indemnify, defend
and hold harmless Hagtings Mutud Insurance Company from any and dl daimswhich may exist
of dl or any type or nature by CONSECO Finance Company itsdf and the McLeods have the
sole and only responsibility to resolve any issuesthat may be remaining between themselves and
CONSECO Finance as would relate to the property or any insurance claims associated with the

property.

[Plaintiffs Ex. 1, p. 4-5; emphass added].
The McL eods, dong withtheir counsd, counsel for Hagtings and counsel for Conseco, were present while

2 The McLeods son and his wife, Donald J. McLeod, Jr. and Mary McLeod, were also plaintiffs in the state court action,
having made cdams under the Hastings insurance policy for the contents of the home. That portion of the settlement agreement
addressing payment for loss of the contents of the home is not at issuein this case.
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the terms of the settlement agreement were read into the record instate court. The McLeodswerethen each duly
sworn and asked if they heard and understood the settlement agreement, to which they both responded, “Yes.”
Thar lawyer then stated that “[o]n behdf of the plaintiffs, we would dismiss the complaint at this time with
prgudice” Theregfter, the following colloquy took place:

THE COURT: Are youdismissing the complaint as to both defendants [Hastings and Conseco]?

[Counsdl for McLeods]: Yes

THE COURT: Have your dients entered into any settlement agreement with the defendant
CONSECO Finance?

[Counsdl for McLeods]: No, Y our Honor.
THE COURT: | don't know if there is anything from CONSECO.
[Counsdl for Consecol: If he'' s dismissed we'll refile or refile on CONSECO' s behalf.

THE COURT: That would be aseparate action. I'll indicate that the parties—at least | should say
that the plaintiffs and defendant Hastings Mutua Insurance Company have entered into a settlement
agreement, placed it on the record and that plaintiffs are dismissng this maiter with prejudice as
to al defendants or both defendants. . . .

[1d. at p. 7-8].

Approximately two weeks after the settlement was agreed upon, Hastings sent a check in the amount of
$63,500 to the McLeods counsd. The settlement check was made payable to the McL eods and their attorney.
Conseco was not included as a payee on the check. [Complaint, 18; Answer, 8]. The McLeods received
approximately $47,000 in acheck issued by ther attorney after counsdl deducted his attorney fees of $15,875.00
fromthe settlement proceeds. [Complaint, 11; Answer, §11].  Although they hdd the check for a couple weeks,
they eventudly cashed the check. They gave $5,000 to their daughter to repair atruck that she used for work.
They dso took atrip to aMichigan casino at which they lost approximately $13,000. Approximately $25,000
was €t inasafe deposit box that the M cL eods opened at the time the check was cashed. Carol M cLeod testified
that they have no savings account.

Although the M cL eods clearly understood that one of the purposesof the property insurancewas to protect



therr lender, they made no payment to Conseco after recaiving the insurance proceeds. The McLeods tedtified
regarding their understanding of their obligation to Conseco after the state lawsuit was dismissed. Carol McLeod
tedtified that their attorney explained, both at the time the lawvsuit was settled and again when they received the
check representing Hastings  payment under their policy, that Conseco was not entitled to any of the insurance
proceeds due to its failure “to file something necessary” withthe court and that, asaresult, the insurance proceeds
received from Hastings belonged to the McLeods. Similarly, Donald McLeod testified that counsel told them that
“Conseco had made a mistake” and that the insurance proceeds therefore belonged to the McLeods. Although
counsel also advised them that Conseco would likdy file a lawvsuit againgt them, according to Carol McLeod,
counsdl’ s explanation made clear to them that Conseco would not win the case.

Carol McLeod aso tedtified regarding her understanding of thar agreement to indemnify Hastings as
indicated inther settlement agreement. Shetedtified that, at thetime of the settlement, counsdl did not explain what
it meant “to indemnify” Hastings and her understanding was that Hastings wasrel eased fromany further daim the
McLeods might have againgtit. Although shetestified that counsd inthisadversary proceeding had just explained
to her the meaning of “indemnify” the day before trid, she was il unable to explain correctly what their agreement
to indemnify Hastings actualy meant.

The court findsthe M cL eods testimony regarding their understanding of the settlement agreement and ther
obligation to Conseco to be credible. Based on observation of them at trid and their tetimony, the court notes
that the McLeods are not sophigticated debtors. The McLeods are retired and collect socia security and a
penson. They have a checking account but no savings account. Carol McL eod testified that she hasahigh school
education. Although she worked at a bank posting checks during high school, she worked as a waitress during
most of her working life.

The McLeods' testimony regarding their understanding of their obligation to Conseco and what their
attorney told them regarding that obligationis supported by the fact that their attorney deducted his own fees from
the total amount of the insurance proceeds before paying the baance to the McLeods. Since he was entitled to
do so only if the insurance proceeds belonged to the McLeods, it appears that he believed that was the case, as
the M cL eodstestified he explained to them, and that Conseco had no daimto the proceeds. Notestimony or other
evidence was offered contradicting the McLeods tesimony that counsel told them that, even though Conseco



would probably sue them, the insurance proceeds belonged to them.

TheMcLeods tesimony isfurther supported by the fact that counsd for Conseco was present at the time
the settlement agreement wasread into the record.  Although the state court docket and pleadings are not part of
therecord inthiscase, and it is unclear exactly what Conseco failed to file in the state court proceeding, Conseco
clearly did not object to the settlement agreement providing for payment to the McL eods (rather than jointly to the
M cL eodsand Conseco) and leaving to the M cL eods the sole respongbility to resolve any issuesthat mayexiswith
Conseco rdaing to “the property or any insurance claim associated with the property.” [Plaintiff’s Ex. 1, p. 4-5].
Conseco aso did not object to the case being dismissed with prgudice as to both Hastings and Conseco.
Conseco’s falure to object at least suggeststhat it too did not bdieve it could assert a direct dam agang the
insurance proceeds in that case.

Nevertheless, Conseco did file a lavauit against the McLeods in state court as counsdal had anticipated.
A temporaryredrainingorder was entered enjoining the M cL eods fromfurther spending of theinsuranceproceeds.
Asaresult of the court order, the McLeods retained the $25,000 il in their possesson. The court finds Carol
McLeod' stestimony credible that the balance of the insurance proceeds that they had spent was spent beforethey
had notice of the temporary restraining order.

The McL eodsfiled their Chapter 7 bankruptcy petitionon December 2, 2003. They turned over theentire
$25,000 to the Chapter 7 trustee at the first meeting of creditors.

LAW AND ANALYSIS

l. 11U.S.C. §523(a)(2)(A)

Under § 523(a)(2)(A), adebt isexcepted fromdischarge to the extent it was obtained by “fase pretenses,
a fdse representation, or actua fraud, other than a statement respecting the debtor’s or an insder’s financia
condition.” In order to except a debt from discharge on the basis of afase representation, a plaintiff must prove
the following elements by a preponderance of the evidence: (1) the debtor obtained money or services through a
materia misrepresentation that, at the time, the debtor knew was false or made with gross recklessness as to its
truth; (2) the debtor intended to deceive the creditor; (3) the creditor judtifiadly relied on the false representation;
and (4) its reliance was the proximate cause of loss. Rembert v. AT& T Universal Card Services, Inc. (Inre

Rembert), 141 F.3d 277, 280-81 (6™ Cir. 1998). A debtor’s intent to defraud a creditor is measured by a



subjective standard and must be ascertained by the totality of the circumstances of the case at hand. Id. at 281-82.
“If there is room for an inference of honest intent, the question of nondischargesbility must be resolved in favor of
thedebtor.” ITT Fin'l Servs. v. Szczepanski (Inre Szczepanski), 139 B.R. 842, 844 (Bankr. N.D. Ohio 1991).

For purposes of 8 523(a)(2)(A), “fdse representations and fase pretenses encompass statements that
fasely purport to depict current or past facts.” Peoples Sec. Fin. Co., Inc. v. Todd (Inre Todd), 34 B.R. 633,
635 (Bankr. W.D. Ky. 1983). “‘ Fase pretense’ involves implied misrepresentationor conduct intended to create
and foster afdseimpresson, asdidinguished froma‘ fase representation’ which is anexpress misrepresentation.”
Ozburn v. Moore (In re Moore), 277 B.R. 141, 148 (Bankr. M.D. Ga. 2002)(quoting Sears Roebuck & Co.
v. Faulk (In re Faulk), 69 B.R. 743, 750 (Bankr. N.D. Ind. 1986)).

Inaddition, 8523(a)(2)(A) dsoaddresses” actud fraud,” aconcept that is broader than misrepresentation.
SeeMcCldlanv. Cantrell, 217 F.3d 890 (7" Cir. 2000); Mellon Bank, N.A. v. Vitanovich (Inre Vitanovich),
259B.R. 873 (B.A.P. 6" Cir. 2001). “Actud fraud has been defined asintentiond fraud, consisting indeception
intentiondly practiced to induce another to part with property or to surrender some lega right, and which
accomplishesthe end designed. It requires intent to deceive or defraud.” Vitanovich, 259 B.R. at 877 (quoting
Gerad v.Cole (Inre Cole), 164 B.R. 951, 953 (Bankr. N.D. Ohio 1993)).  Inthiscase, Conseco basesits§
523(a)(2)(A) claim on the following arguments. (1) the McLeods accepted the insurance proceeds and spent at
least a portion of those proceeds knowing that the funds should be applied to the mortgage debt dlegedly owed
to Conseco but without satisfying that debt; and (2) that the M cLeods represented inthe settlement agreement with
Hadtings that they would pay the balance of the mortgage debt to Conseco and that suchrepresentationwasfase.
For severa reasons, Conseco’ s arguments must fail.

Firgt, the insurance proceeds disbursed to the McL eodswere obtained by them from Hastings, not from
Conseco. The McLeods obtained funds from Conseco in 1998, at which time the mortgage debt at issue was
incurred. Thereisno alegation or evidence of a misrepresentation or fraud at that time. Thus, Conseco cannot
show that it was induced to part with property at the time the mortgage debt was incurred as a result of an
intentional deception by the McLeods. Nor hasit proved that the McLeods used any of the insurance proceeds
knowing that the funds should be applied to the mortgage debt owed to Conseco. As discussed above, the
McL eods believed they were entitled to the insurance proceeds. Whether that belief was correct isirrdlevant in



determining whether they intended to defraud Conseco when they spent a portion of the proceeds as such intent
is measured by a subjective standard.

Inaddition, Conseco offered no evidence that it surrendered any legd right it might have had withrespect
to the insurance proceeds as the result of any misrepresentation or deceptive practice by the McL eods. Conseco
miscongtrues and overstates the language of the settlement agreement to the extent it argues that the McL eods
intentionally misrepresented intheir agreement with Hadtings that they would pay the mortgage debt dlegedly owed
to Conseco. In the settlement agreement read into the state court record by Hastings atorney, the McLeods
amply agreed that they would have sole responsbility “to resolve any issuesthat may be remaining” between
themselves and Conseco that relates to the North Haven property or to any insurance clam associated with the
property. [Plaintiff’s Ex. 1, p. 5]. That language does not congtitute an agreement to pay anything to Conseco and
isnot incongstent with the McLeods understanding, as explained to them by their attorney, that Conseco had no
claim to the insurance proceeds due to its failure to take some required action in the sate case:® Thus, Conseco
has failed to identify any fase representation made by the McLeods. Furthermore, there is no testimony or
evidencethat Conseco relied on any representation in failing to assert any rightsit may have had in the state court
proceeding brought by the McLeods. The court finds it more likely than not thet, & the time the sate case was
settled and judgment was entered, Conseco did not assert any rights it may have otherwise had as aresult of its
own falureto take some required actioninthat case and not as the result of reliance onthe agreement betweenthe
McLeods and Hastings. As such, Conseco has not met its burden under § 523(a)(2)(A) and the McLeods are
entitled to judgment in their favor on thisclaim.

I1. 11 U.S.C. §523(a)(4)

Under 8 523(a)(4), a debtor is not discharged from any debt “for fraud or defacation while acting in a
fidudiary capacity, embezzlement, or larceny.” Conseco has not identified whichof these circumstancesit believes
is gpplicable under the facts of this case. The court, therefore, considers each in turn.

The Sixth Circuit has adopted anarrow interpretation of “fidudiary” asused in§ 523(a)(4). RE. America,

% As indicated earlier, the record is silent regarding what matter Conseco failed to address in the state court proceeding
brought by the McLeods or what the effect of that failure is on its clam against the McLeods with respect to the mortgage debt
or the insurance proceeds. But the court notes that the state court judge confirmed that the McLeods' action was being dismissed
with prejudice against Conseco. While it is not clear that any debt is still owed to Conseco, the court will assume for the purpose
of this order that the mortgage debt is still owed by the McLeods.



Inc. v. Garver (Inre Garver), 116 F.3d 176, 178 (6th Cir. 1997). In order to trigger thefraud or defalcation
provison in 8 523(a)(4), a debtor must hold funds in a trust for the benefit of a third party. 1d. a 179.
Furthermore, the typesof truststhat will trigger the fraud or defa cation provisonof § 523(a)(4) are limited to those
gtuations involving “an express or technicd trugt relaionship.” 1d.

In this case, no express or technicd trust rlationship exists. The court looks to sate law in determining
the exigence of atrust. Carlide Cashway, Inc. v. Johnson (Inre Johnson), 691 F.2d 249, 251 (6th Cir. 1982)
(“The question of who isafiduciary for purposes of section 17(a)(4) [the predecessor section to 8§ 523(a)(4)] is
one of federd law, dthough state law is important in determining when a trust rdationship exists.”). Four
requirements are necessary to establishthe existence of anexpresstrust: (1) anintent to create atrust; (2) atrustee;
(3) atrust res; and (4) adefinite beneficiary. Commonwealth Land Title Co. v. Blaszak (In re Blaszak), 397
F.3d 386, 391 (6th Cir. 2005).

Conseco falsto explain how these requirementsare metinthiscase. Thereisnoindication that the parties
to the settlement agreement intended to create a trust. Language contained in the agreement that it was the
McLeods responshbility to resolve any issues that may exist between themselves and Conseco relating to any
insurance dams associ ated withthe North Haven property isinauffident evidence of anintent to create atrust with
respect to theinsuranceproceeds, especialy sncethe McL eods believed that Conseco was no longer evenentitled
to any of the insurance proceeds. Thereisno basisfor finding that a trust relationship existed between Conseco
and the McLeods. Moreover, as discussed above, the McLeods did not intend to defraud Conseco when they
spent the insurance proceeds; they believed the money wastheirs.

Embezzlement and larceny, unlike fraud under 8§ 523(a)(4), do not require the existence of a fiduciary
relationship. Chapman v. Pomainville (In re Pomainville), 254 B.R. 699, 704 (Bankr. S.D. Ohio 2000). For
purposes of § 523(a)(4), embezzlement isdefined as* thefraudulent appropriationof property by a personto whom
such property has been entrusted or into whose hands it has lawfully come.” Bradyv. McAllister (Inre Brady),
101 F.3d 1165, 1172-73 (6th Cir. 1996). A creditor proves embezzlement by establishing that (1) he entrusted
his property to the debtor or debtor lawfully obtained the property, (2) the debtor appropriated the property for
ause other than that for which it was intended, and (3) the circumstancesindicatefraud. 1d. at 1173. However,

as indicated above, the circumstances of this case do not indicate fraud. Thus, Conseco cannot prevall on an



embezzlement theory.

Larceny isdefined as “the fraudulent and wrongful taking and carrying away of the property of another with
intent to convert such property to the taker's use without the consent of the owner.” Graffice v. Grim (Inre
Grim), 293 B.R. 156, 165-66 (Bankr. N.D. Ohio 2003) (citing Schreibman v. Zanetti-Gierke (In re Zanetti-
Gierke), 212 B.R. 375, 381 (Bankr. D. Kan. 1997)). It differs from embezzlement in that the debtor’ s origina
acquistion of possession of the property was unlanvful. Thus, larceny is ingpplicable where, asin this case, the
debtors lawfully obtained the property dlegedly converted. In this case, the settlement check representing the
insurance proceeds due under the McLeods policy was made payable to the McLeods and ther attorney.
Conseco was not included as a payee on the check. Acquisition of the funds by the McLeods was thus lawful.

In light of the foregoing, Conseco has not met its burdenunder § 523(a)(4) and the McLeods are entitled
to judgment on thisclaim.

111. 11 U.S.C. 523(a)(6)

Conseco'sfind clam is based on “converson” under 11 U.S.C. § 523(a)(6), whichprovidesthat a debt
“for willfu and mdicdious injury by the debtor to another entity or to the property of another entity” is not
dischargeable. In order to be entitled to ajudgment under § 523(8)(6), Conseco must prove by a preponderance
of the evidencethat the injury from which the debt arises was bothwillfu and mdicious. Markowitzv. Campbell
(Inre Markowitz), 190 F.3d 455, 463, 465 n. 10 (6th Cir. 1999); J & A Brelage, Inc. v. Jones (In re Jones),
276 B.R. 797, 801-2 (Bankr. N.D. Ohio 2001).

Addressing the “willful” requirement, the Supreme Court explained in Kawaauhau v. Geiger, 523 U.S.
57 (1998), that nondischargeability under § 523(a)(6) “takes a deliberate or intentional injury, not merey a
ddiberateor intentiond act that leadstoinjury.” 1d. at 61. After Geiger, the Sixth Circuit reexamined 8 523(a)(6)
in Markowitz and adopted a subjective formulation of the willfulness standard. The court observed that “the
mere fact that [the debtor] should have known his decisionsand actions put [the creditor] at risk isaso insufficient
to establish a‘willful and maiciousinjury,” concluding that indeed “he must will or desire harm or believe injury
issubstantidly certain to occur asaresult of hisbehavior.” Markowitz 190 F.3d at 464 (internd citationomitted).

Based on Geiger and Markowitz, the McLeod' s subjective mind set is central to whether their actions riseto the
level of being “willful and malicious’ and thus actionable under § 523(8)(6).
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Under Ohio law, conversionis defined asawrongful or unauthorized act of control or exercise of dominion
over the personal property of another whichdeprivesthe owner of possession of hisproperty. Taylor v. First Nat.
Bank of Cincinnati , 31 Ohio App. 3d 49, 52 (1986). Unlike a claim under § 523(a)(6), in order to prevail on
astatelaw conversondam, aplantiff need not demondtrate intent or wrongful purpose. 1d. AsGeiger ingtructs,
however, a debt will be excepted fromdischarge due to conversionof the insurance proceeds only if done withthe
requidite intent to cause harm.

Asan initid matter, the court notes that claims under 8 523(8)(6) are based on tort principles rather than
on contract principles. Thus, the debt in issue on the § 523(8)(6) claim is not necessarily the underlying contract
amount due on the promissory note and mortgage, but an amount equd to the injury caused by the debtor. Inre
Modicue, 926 F.2d 452, 453 (5" Cir. 1991); Steier v. Best, 287 B.R. 671, 674-75 (W.D. Ky. 2002). Inother
words, the injury for purposes of § 523(a)(6) is the amount of the insurance proceeds denied Conseco because
of any “willful and maicious’ actions by the McLeods.

In order to prevail on this clam, Conseco must demondtrate that the McLeods knew the insurance
proceeds belonged to Conseco and spent the money anyway. As dready determined by the court, however, the
McL eods did not believe that any of the insurance proceeds belonged to Conseco. Thus, the fact that they spent
aportion of the proceeds cannot be construed as an act done ddliberately to deprive Conseco of funds to which
it was entitled. Thisis true eventhoughthey weretold that Conseco was likely to file suit againgt them, snce they
understood that Conseco would not prevail in such alawsuit.

For the same reasons, Conseco has falled to prove that any debt owed to them was the result of a
“mdicious’ injury. Under 8§ 523(8)(6), “‘[m]dicious meansin conscious disregard of one’ sdutiesor without just
cause or excuse” Monsanto Co. v. Trantham (In re Trantham), 304 B.R. 298, 308 (B.A.P. 6th Cir. 2004)
(quoting Whedler v. Laudani, 783 F.2d 610, 615 (6th Cir. 1986). The McLeodsdid not “conscioudy disregard”
their duty, to the extent they had a duty, to turnover the insurance proceeds to Conseco sincethey understood that
no duty existed due to Conseco failing to file some necessary document in the state court proceeding. Agan, the
settlement check did not indude Conseco as a payee. The court therefore finds that Conseco has not met its
burden under § 523(8)(6).

CONCLUSON
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FHnding that Conseco has not met itsburden of proof onitsdamsunder 11 U.S.C. §523(a)(2)(A), (a)(4),
or (a)(6), judgment onthe complaint will be entered in favor of the McLeods. A separate judgment in accordance
with this Memorandum of Decison will be entered by the court.
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