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MEMORANDUM OF DECISION
This adversary proceeding is before the court for decision after trid on Plantiff Sandra Rendl€’'s

complaint to determine dischargeability of a debt owed to her by Defendant/Debtor Christina Belair.
The court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C. 81334(b) and the
generd order of reference entered in thisdigtrict. Proceedings to determine dischargeability of debts are



core proceedings that the court may hear and decide. 28 U.S.C. § 157(b)(1) and (b)(2)(1). This
Memorandum of Decision condtitutes the court’ s findings of fact and conclusions of law pursuant to Fed.
R. Civ. P. 52, made gpplicable to this adversary proceeding by Fed. R. Bankr. P. 7052. Regardless of
whether specifically referred to in this Memorandum of Decison, the court has examined the submitted
materials, weighed the credibility of the witnesses, consdered dl of the evidence, and reviewed the entire
record of the case. Based upon that review, and for the reasons discussed bel ow, the court finds that the
debt owed by Defendant to Plaintiff is dischargeable.
FINDINGS OF FACT

Paintiff, proceeding pro se, offered the testimony of three witness, including hersdlf, as well as
documentary evidence, in her orderly presentation of the factsto the court. The court finds the withesses
testimony to be credible. On October 24, 2002, Flaintiff was shopping at aBig Lotsstorein Toledo. While
Faintiff’ scar was parked inthe parking lot of the store, Cindy Ricetestified that she observed acar moving
in the parking lot and calliding with the Sde of Pantiff’svehide. Asthe driver of the car |eft the scene of
the accident, Ms. Rice wrote down her license number and provided thisinformation to Plaintiff. Plaintiff
then called the Toledo Police Department and a police investigation was completed.  The police report
indicated that the vehicle that struck Plaintiff’ s car was owned by Defendant. [Plaintiff’s Ex. 1]. Although
initidly Defendant denied driking Plantiff’ s vehicle, after a Hit Skip investigation, she gpparently admitted
her involvement in the accident and was cited by the palice. [Id., p. 2; Plaintiff’ sEx. 4].

Althoughthe policereport indicates that Defendant had insurance, on Plaintiff’ sfurther investigation,
the insurance company reported that Defendant’ s insurance had been canceled on September 27, 2002,
goproximately one month before the collison occurred. [Pantiff’s Ex. 2]. Thus, Defendant was uninsured
at the time of the accident and, as a result, her license was suspended. Approximately one year later, in
order to have her license reinstated, she signed an Agreement of Regtitution wherein she agreed to pay
Haintiff $3,581 for damages to her vehicle, payable in monthly ingtdlments of $100 until paid in full.
[Plaintiff’ s Ex. 3]. However, Defendant has made no payments on this debt.

Although Raintiff and her hushand continue to drive her car onaregular basis, it remains unrepaired.
A recent estimate to repair the damages was obtained inthe amount of $4,030. [Plaintiff’ s Ex. 5]. Paintiff



contends that Defendant owes her a debt in this amount together with the cost of a car rental while her
vehide is being repaired and seeks a determination that the debt is nondischargeable in Defendant’s
bankruptcy case.

LAW AND ANALYSIS

A primary god of the Bankruptcy Codeisto provide a“fresh gart” to the honest but unfortunate
debtor by rdieving her fromthe weight of oppressive indebtedness. InreKrohn, 886 F.2d 123, 125 (6th
Cir.1989) (ating Local Loan Co. v. Hunt, 292 U.S. 234 (1934)). A fresh sart is accomplished in a
Chapter 7 bankruptcy through adischarge of debts in exchange for liquidationof the debtor's assetsfor the
benefit of her creditors. 1d. Nevertheless, Congress excepted certain categories of debtsfrom discharge.
Section 727 of the Bankruptcy Code provides for adischarge under Chapter 7 of al debts incurred prior
to the filing of a petition for bankruptcy, except those categories of debts specificaly enumerated in 11
U.S.C. §523(a). 11 U.S.C. 8 727(b). The various exceptions to discharge found in § 523 “reflect
Congress concluson that the creditors interest in recovering full payment of debts in these categories
outweighs the debtors' interest inacompletefreshstart.” Cohenv. dela Cruz, 523 U.S. 213, 214 (1998).
The party seeking the exception to discharge bears the burden of proof on each element of her clam by a
preponderance of the evidence. Grogan v. Garner, 498 U.S. 279, 291 (1991).

At trid Plantff proved three acts by Defendant that raise potentia  dischargesbility issues: (1)
calliding with Plaintiff’svehide in the parking lat; (2) driving uninsured; and (3) Signing an agreement for
redtitution without paying adimeto Plaintiff. Plaintiff does not identify a specific subsectionof § 523 of the
Bankruptcy Code upon which she bases her complaint. As correctly argued by Defendant’s counsd,
however, adebt for damagesto avehicle caused by an uninsured driver does not fdl in any category of
non-dischargeable debts enumerated in 8 523(a) absent proof that the damage was caused willfully and
mdicioudly.

Section 523(a)(6) provides that a debt “for willful and maiciousinjury by the debtor to another
entity or to the property of another entity” isnot dischargesble. 11 U.S.C. § 523(a)(6). In order to be
entitled to ajudgment that the debt is excepted from discharge, Plaintiff must prove by a preponderance of

the evidence that the injury from which the debt arises was both willful and mdicious. Markowitz v.



Campbell (In re Markowitz), 190 F.3d 455, 463 (6th Cir. 1999); J & A Brelage, Inc. v. Jones(Inre
Jones), 276 B.R. 797, 801-2 (Bankr. N.D. Ohio 2001).

Addressing the “willfu” requirement of 8 523(a)(6), the Supreme Court specificaly held in
Kawaauhau v. Geiger, 523 U.S. 57 (1998), that “debts arisng from recklessy or negligently inflicted
Injuries do not fal within the compass of § 526(8)(6).” 1d. at 63. In Kawaauhau, the debtor wasadoctor
whose medica malpractice resulted in the amputation of plaintiff's leg below her knee. He filed for
bankruptcy seeking to discharge the ensuing ma practicejudgment againg him. Similar to Defendant inthis
case, the physician-debtor had no mdpractice insurance. In finding in favor of the doctor and dlowing the
mal practice judgment debt to be discharged as outside the scope of § 523(a)(6), the Supreme Court
explained that nondischargeability requires “a deliberate or intentiond injury, not merdy a deliberate or
intentiond act that leadstoinjury.” 1d. at 61. Noting that the Restatement of Torts defines intentiond torts
asthose motivated by adesireto inflictinjury or thosesubstantialy certain to result ininjury, the Sixth Circuit
further refined the holding in Kawaauhau by incorporating the definition into the § 523(a)(6) andysis. In
re Markowitz, 190 F.3d at 464. The Sixth Circuit held that “unless ‘the actor desires to cause
consequences of hisact, or . . . believes that the consequences are substantidly certain to result from it,” .
.. he has not committed a ‘willful and mdiciousinjury’ as defined under 8 523(g)(6). 1d.

In addition to proving a “willfu” injury, Pantff must adso demonstrate that Defendant acted
mdicioudy. A personwill befound to have acted mdicioudy when that person actsin conscious disregard
of hisor her duties or without just cause or excuse. Monsanto Co. v. Trantham (In re Trantham), 304
B.R. 298, 308 (B.A.P. 6th Cir. 2004) (quoting Wheeler v. Laudani, 783 F.2d 610, 615 (6™ Cir. 1986).

Inthiscase, thereis no evidencethat Defendant intentiondly collided withPlantiff’ svehidle. Infact,
the only witnessat trid that observed the collisontegtified that it did not appear that Defendant purposefully
hit Plantiff’s car. Although Defendant’'s knowing and intentiona operation of her vehicle while being
uninsured was negligent and perhaps even reckless, such conduct doesnot riseto therequisiteleve of intent
to causeinjury. SeeDeBlasio v. Groff (In re Groff), 301 B.R. 644, 650 (Bankr. D.N.J. 2003) (finding
debtor’ sillegd operation of avehide does not equate withintent to causeinjury). Agreeingwiththemgority
viewpoint that the act of driving without ligbility insurance is not willful behavior within the meaning of §
523(8)(6) , one court explained:



[the defendant’ s| nonfeasance would subject othersto economic lossonly if hiscar becameinvolved
in an accident. Such an accident is certainly foreseesble- indeed, that is the whole point of
purchasing insurance. But of coursg, it is not inevitable,
Westfall v. Glass (In re Glass), 207 B.R. 850, 853-54 (Bankr. E.D. Mich. 1997) (collecting cases).
Likewise, inthiscase Plaintiff has not proven by a preponderance of the evidence that Defendant intended
to cause damage to Fantiff’s vehicle. Defendant’s actions were thus not “willful” under § 523(3)(6) as
interpreted by the Supreme Court and the Sixth Circuit.

In concluding that the debt owed by Defendant does not fal within any of the discharge exceptions
enumerated in 8 523(a), the court has aso consdered whether the debt fals within the exception set forth
iIN8523(a)(2)(A) for adebt obtained by false pretenses, afa serepresentation, or actual fraud. Butinorder
to except a debt under this section, a plantiff must prove the following dementsby a preponderance of the
evidence: (1) the debtor obtained money, property or servicesthrough amateria misrepresentationthat, at
the time, the debtor knew was false or made withgrossrecklessnessasto itstruth; (2) the debtor intended
to decaive the creditor; (3) the creditor judtifiably relied on the false representation; and (4) itsrdiancewas
the proximate cause of loss. Rembert v. AT Universal Card Services, Inc. (In re Rembert), 141 F.3d
277, 280-81 (6™ Cir. 1998).

Inthis case, it ismorelikey thannot that Defendant misrepresented her intentionto pay Plaintiff the
$3,581 whensheenteredintothe Agreement of Restitution (“ Agreement”) with Plaintiff. No paymentswere
ever made by Defendant. She smply used the Agreement as avehicle permitting her to have her driver's
license reingtated.  While the court finds such a maneuver reprehensible, the debt for $3,581 was
neverthelessnot incurred as aresult of Defendant’ sfraud because the damage had already beendone. Nor
was any reliance by Plantiff on the misrepresentation the proximate cause of Plaintiff’'sloss. Rather, the
debt arose asaresult, and a the time, of the collison. The Agreement Smply representsaliquidation of the
damages caused by the collison.



The court iswdll aware of the extreme frustration and sense of unfairnessthat creditors experience
whenadebt owed to them is discharged, especidly under circumstances such as this where Defendant was
driving without the insurance required by state law. However, “the judiciary’s job is to enforce the law
Congress enacted, not to write a different one that judges think superior.” Rittenhouse v. Eisen, — F.3d
—, 2005 WL 774306 (6th Cir. April 7, 2005).

CONCLUSION

Having found that Plantiff falled to meet her burden of proving that the debt owed to her by
Defendant falls within one of the categories enumerated in 11 U.S.C. § 523(a), judgment onthe complaint
will be entered in favor of Defendant. A separate judgment in accordance with this Memorandum of
Decison will be entered.



