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MEMORANDUM OF DECISION
GRANTING MOTION TO AVOID JUDICIAL LIEN

This case came before the court for hearing on Debtor Sylvester Jones Mation to Avoid Judicid
Lien on Red Estate [Doc. # 3] and Creditor Diane Lamb’s (“Creditor”) objection [Doc. # 19]. Debtor,
proceeding pro se, and counsd for Diane Lamb appeared in person.

Thismemorandumof decision condtitutesthe court’ sfindings of fact and condusions of law pursuant
to Fed. R. Civ. P. 52, made gpplicable to this contested matter by Fed. R. Bankr. P. 9014 and 7052.
Based on the testimony and documentary evidence offered, as well as the argumentsand briefs of counsd
and Debtor, and for the following reasons, the court will grant Debtor’s motion.



FACTUAL BACKGROUND

Creditor hasa perfected judgment lienthat was recorded on November 20, 2002, against property
located at 1445 Pametto Avenue, Toledo, Ohio (“Pametto Property”). Debtor’s mother acquired the
property in 1997 and she deeded the property to Debtor in April, 2001. [Debtor’ sExs. 1 and 2]. Debtor
thus owned the Pametto Property when Creditor’s judgement lien was recorded. Debtor lived at that
address from 1997 until some time in 2001, a which time he moved out and began using the property as
rentad property. Although Debtor’ s Statement of Financid Affarsindicatesthat he collected rental income
in the years 2002, 2003, and 2004, [see Petition, Statement of Fin'| Affairs, question# 2], he provides the
Pametto Property address as his address on his petition. Debtor also stated “Non€e” in response to the
Inquiry at question 15 of the Statement of Financia Affairsregarding any prior address at whichDebtor lived
during the two years before filing his petition.

Nevertheless, at the hearing, Debtor testified that he used the Palmetto Property as rental property
only through April, 2004. Although hefalled to list his prior address, he lived in his mother’s home during
the time the property was rented. The court finds that Debtor was not using the Pametto Property ashis
residence when Creditor’ s judgment lien was recorded in November, 2002. Debtor testified that in May,
2004, he moved back into the Palmetto Property home and has since used the home ashisresidence. The
court finds Debtor’ stesimony  regarding when he lived in the PAmetto Property hometo be credible. His
testimony is supported by numerous documents, induding paycheck stubs, sent to him at the Pametto
Property address during the relevant time periods.

On November 17, 2004, Debtor filed his petition for relief under Chapter 7 of the Bankruptcy
Code. The court finds that Debtor was usng the Pametto Property as his residence when he filed his
bankruptcy petition. And on January 21, 2005, Debtor filedaMotionto Avoid Judicid Lien, daming thet
Creditor’sjudicid lien impairs exemptions to which he would be entitled under 11 U.S.C. 8§ 522(b).

LAW AND ANALYSS
Debtor bases hismotion on11 U.S.C. § 522(f). Section 522(f) of the Bankruptcy Code provides

in relevant part asfollows:

1 The court takes judicial notice of the contents of its case docket and Debtors petition. Fed. R. Bankr. P. 9017;
Fed. R. Evid. 201(b)(2); In re Calder, 907 F.2d 953, 955 n.2 (10" Cir. 1990).
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(1) Notwithstanding any waiver of exemptions, . . . the debtor may avoid the fixing of alien
on an interest of the debtor in property to the extent that such lien impairs an exemption to which
the debtor would have been entitled under subsection (b) of this section, if such lienis---

(A) ajudicid lien. . ..

11 U.S.C. §522(f)(1). A lienisconsdered toimpair an exemption to the extent that the sum of the lien,
dl other liens onthe property, and the amount of the exemption that the debtor could claim if there were no
liens onthe property exceedsthe value that the debtor’ s interest in the property would have in the absence
of any liens. 11 U.SC. § 522(f)(2).

Creditor concedes that the fird mortgage on the Palmetto Property plus the amount of the Ohio
homestead exemption is done more than the value of the property.?2 Debtor’s Schedule A states that the
vaue of the Palmetto property is $35,000 and Schedule D ligtsafirst mortgage in the amount of $32,325.

[Doc. # 1, Ptition]. And Ohio provides for a$5,000 exemption in real property that a debtor usesasa
resdence. Ohio Rev. Code 8§ 2329.66(A)(1)(b). Thus, the judgment lien at issue clearly impairs the
exemption if Debtor would have been entitled to the homestead exemption but for the lien.

Creditor presents two arguments in her attempt to defeat Debtor’ smotion.  She firgt argues that
Debtor may not avoid the judgment lien since, at the time the lien attached, the Pametto Property was not
Debtor’sresidence. As the court has determined above, Creditor’s argument in this regard is supported
by the facts. For legd support, Creditor relies on In re Estad, 295 B.R. 905 (D. Minn. 2003), for the
proposition that debtors may not avoid a judicid lien that attached to property prior to the debtors
occupying it asther residence. InEstad, the court held that ajudgment lien could not be avoided because
it did not impair an exemption to which the debtors were entitled. 1d. a 907. The court’s holding was
based onitsapplicationof Minnesotalaw that the scope of its homestead exemption does not extend to an
interest in property represented by ajudgment lienthat attached to the property before the exemptioncame
intoexisence. 1d. However, Creditor cites, and thecourtisaware of, no comparable authority under Ohio
law.

In any event, the Supreme Court hasflatly rgected a smilar argument when presented with

2 Because Ohio has opted out of the federal exemptions provided in § 522(d), see Ohio Rev. Code § 2329.662,
the state exemptions are applicable in this case.



remarkably smilar facts. See Owen v. Owen, 500 U.S. 305 (1991). In Owen, acreditor'sjudicid lien
attached to the debtor’ s property beforethe property acquired itshomestead status.® The creditor argued
that her judicid liendid not impeir the debtor’ s Florida homestead exemptionwithin the meaning of 8 522(f)
because, under Floridalaw, the exemptionwasnot assertable againg liensthat attached before the property
acquired its homestead status. The creditor argued that to permit avoidance of the lien would not preserve
the exemption but instead would expand it beyond the entitlement under Sate law. Id. at 308-9.

Writing for the mgority, Justice Scdiaiinitialy acknowledged thet the creditor’ s argument seemed
reasonable. In ultimately rgecting thisargument, however, the Supreme Court first considered the“uniform
practice of bankruptcy courts’” with respect to built-inlimitations on federd exemptions: “to determine the
gpplication of § 522(f), [bankruptcy courts] ask not whether the lien impairs an exemption to which the
debtor isin fact entitled, but whether it impairs anexemptionto whichhe would have been entitled but for
the lienitsdf.” 1d. at 310-11 (emphasisinorigind). Put another way, the courts “ ask first whether avoiding
the lien would entitle the debtor to an exemption, and if it would, then avoid and recover thelien. .. .” 1d.
at 312-13. The Court found this approach to be “more consonant with the test of § 522(f) — which
establishes as the basdine, againg which imparment is to be measured, not an exemption to which the
debtor ‘is entitled,” but one to which he ‘would have been entitled.” 1d. at 311. Having found the
bankruptcy courts generd manner of applying 8 522(f) to federa exemptions to be correct, the Court
further found no judtification for tresting state exemptions any differently. 1d. at 313. Forida, likeOhio, has
opted out of the federd exemptions available under § 522(d).

Applying the test as explained in Owen to the facts of this case, and evenassuming that Ohio law
(like Minnesota law in Estad and Horida law in Owen) would preclude Debtor from daming the
homestead exemption with respect to the judgment lien, but for Creditor’ sjudgment lien, Debtor would be
entitled to daim the homestead exemptioninthiscase. Thus, Creditor’ sfirst argument lacks lega support.
Under Owen, Debtor isentitled to avoid thejudgment lien, the entirety of whichimpairs Debtor’ s exemption.

8 Although the debtor had purchased a condominium that became subject to the creditors judgment lien, at the
time it was purchased, the condominium did not qualify as a homestead. It was not until one year later that Florida
amended its homestead law and the property acquired its homestead status. Owen, 500 U.S. at 307.
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Creditor dso arguesthat thereis no evidence that Debtor has redly made the Pametto Property
his resdence but, rather, that he claims the premises as his current living location in order
to dam the homestead exemption. A debtor’'s exemption rights are determined as of the date the
bankruptcy petitionwasfiled. InreLude,291 B.R. 109, 110 (Bankr. S.D. Ohio 2003) (citing Armstrong
v. Peterson (In re Peterson), 897 F.2d 935 (8th Cir.1990)). Debtor’s bankruptcy petition wasfiled on
November 17,2004. Asexplained above, the court found Debtor’ stestimony and supporting documentary
evidence credible that he began resding at the PAmetto Property homein May, 2004, and continues to
currently resde there.

Thefactsin this case are clearly diginguishable fromthefactsinlnre Pagan, 66 B.R. 196 (Bankr.
N.D. Ohio 1986), cited by Creditor. In Pagan, the debtor waslivinginaresidence onthe date hefiled his
petition but had a specific intention to, and did, vacate the premises promptly after filing. The court found
that the property did not congtitute a“homestead” to whichthe Ohio exemptionapplied sncethe debtor did
not intend to hold the premises as ahomein the future. 1d. at 199-200. Inthiscase, Debtor has continued
to reside at the PaAmetto Property. Thereisno evidence that he does not intend to hold the property ashis
homein the future, and that he did not so intend at the time hefiled his petition.

A separate order in accordance with this memorandum of decision will be entered.



