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The matter before the Court is the Mtion of Cincinnati
| nsurance Conpany, Fireman's Fund | nsurance Conpany, U S. Fire
| nsur-ance Conpany, Crum & Forster Indemity Conpany, Zurich
Ameri can Insurance Conpany, as Successor-in-Interest to Zurich
| nsurance Conpany, U.S. Branch, by Operation of Law and Commrerci al
Uni on | nsurance Conpany (collectively, the "Excess G oup") for an
Order Establishing a Bankruptcy Court-Sancti oned Medi ati on and for
an Order Entering a Tenporary Injunction to Facilitate Mediation
or, in the Alternative, for the Entry of a Case Managenent Order
(the "Excess Group Mdtion"). Andrew W Suhar, Trustee (the

"Trustee"), filed a Brief in Response to Motion for Mediation (the



"Trustee's Response"”). Certain asbestos personal injury creditors
represented by Gol dberg, Persky, Jennings & White; Sil ber Pearl man,
LLP; Baron & Budd, PC, Kelley & Ferraro, LLP; Clinaco, Lefkowtz,
Peca, WIlcox & Garofoli; R G Taylor Il, P.C. & Associates; and
Bevan Associates, LPA (collectively, the "Asbestos Creditors")
filed an Objection to Mdtion of Excess Goup for an Order
Est abl i shing a Bankruptcy Court-Sanctioned Mediation and for an
Order Entering Tenporary Injunction to Facilitate Mediation (the
"Asbestos Creditors' Objection"). A hearing on the Excess G oup
Moti on and the responses thereto was held on March 29, 2005. Each
of the individual insurance conpanies comprising the Excess G oup
was represented at the hearing. Al so present were counsel and
speci al asbestos counsel for the Trustee and counsel for the
Asbestos Creditors.
BACKGROUND

This case has had a sonewhat troubled history. The
under-lying chapter 7 bankruptcy petition was filed on Septenmber
4, 2002. Bankruptcy protection was sought subsequent to the sale,
on or about June 30, 2002, of all of Debtor's operating assets to
Cast Powder LLC for Six Hundred Sixty-Four Thousand Dollars
($664, 000.00) in cash and the assunption of Debtor's liability to
National City Bank, which held a first priority security interest
in all of Debtor's assets. At the time that the bankruptcy

petition was filed, Debtor was a naned defendant in nore than



30,000 lawsuits alleging injury as a result of exposure to asbhestos
and asbestos containing products.? During the course of the
chapter 7 proceeding, on or about July 25, 2003, the Motion for

Relief from Stay of Asbestos Clainmnts Represented by Kelley &
Ferraro (the "Kelley & Ferraro Motion") was filed. On August 19,

2003, the Trustee filed a Response opposing the Kelley & Ferraro
Mot i on. On October 21, 2003, the Court entered an Agreed Order

Granting Motion for Relief from Stay on Behalf of the Kelley &
Ferraro Asbestos Claimants (the "Kelley & Ferraro Relief Order").

The Kelley & Ferraro Relief Order provided, in part, that "no
payment may be made to any of the Moyvants from any applicable
proceeds of insur-ance, either with respect to any settlenent

achi eved or any judgnment rendered in any of the Movants' respective
Lawsuits, without a further Order of this Court authorizing or

approvi ng such paynent."

On May 25, 2004, the Trustee initiated this adversary
proceedi ng by filing a conpl ai nt agai nst ei ght i nsurance conpani es,
including the Excess Goup, and 40 law firms and/or attorneys
all egedly representing nore than 36,000 plaintiffs with |awsuits
agai nst Debtor asserting asbestos related injuries (the "Asbestos
Clai mnts"). Al t hough the caption of the adversary proceeding

lists as a "defendant" " Approxi mately 36, 297 Asbest os Cl ai mants and

Iat the heari ng, special counsel for the Trustee stated that there are currently
pending 34,190 asbestos related <cases against Insul Conpany, Inc. She also
stated that nunmerous of these cases are set for trial in April, My and June in
Chi 0, Pennsyl vania, West Virginia and | ndiana.
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Cl ai m8 Represented by the Follow ng Lawers or Law Firns," none of
t he Asbestos Claimants i s nanmed (al t hough the Trustee evidently has
t he names of the approximately 36,297 plaintiffs and/ or cl ai nants).
No attenpt was nmade to serve any of the Asbestos Claimnts. Only
the lawers and law firns were served in their own nanes. Part of
the relief sought by the Trustee in the adversary proceedi ng was
an i njunction agai nst the Asbestos Cl ai mnants represented by Kell ey
& Ferraro from prosecuting their lawsuits in any other court
pendi ng resol ution of the adversary proceeding.

On July 21, 2004 — before any Summons was issued in the
adversary proceeding — the Trustee filed a Mdtion to Conprom se a
Controversy, to Sell Insurance Policies Free of any I nterest of any
Entity Other than the Estate; to Establish a Clainms Adninistration
Process for Certain Asbestos Clains and Owher Relief (the
“"Travel ers Conprom se Mdtion"). In the Travelers Conpronise
Motion, the Trustee requests, anong other things, approval of a
settlement agreement with Travelers Casualty & Surety Conpany
("Travel ers"), Debtor's primary insurance carrier, which would
i nvol ve a conprom se of the i nsurance coverage for asbestos rel ated
claims, and a purchase price for Travelers to buy back the
i nsurance policies from Debtor. The settle-nent agreenment is
specifically contingent wupon this Court granting a permnent
i njunction enjoining any clains against Travelers with respect to

asbestos bodily injury clainms or other clainms and an order finding



that all available limts of liability per occurrence, aggre-gate
or otherw se, under the policies have been and are deened to be
exhausted.? The Travel ers Conpron se Mdtion has not been noticed
for hearing and no action has been taken to obtain a hearing date.

On July 22, 2004, this Court held a hearing on the
Trustee's request for an i njunction against the Asbestos Clai mants
represented by Kelley & Ferraro. At the conclusion of that
hearing, the Court denied the request for injunction on the basis
that the Trustee had not served any of the Asbestos Claimnts and
that an injunction was not appropriate because those parties were
not before the Court. On August 6, 2004, this Court entered an
Order Denying Plaintiff's Mdtion for Tenporary Restraining Order
and Prelimnary Injunction, in which the Court held that the Mtion
was deni ed because (a) due to the failure to serve the individua
asbestos clai mants, notice of the Mdtion was insufficient; and (b)
the Trustee failed to satisfy the test for the issuance of a
prelim nary injunction.

Subsequent to the issuance of the August 6, 2004 Order,

°The Excess Group Mtion argues that the relief it seeks in the instant notion is

appropriate because "state court-ordered nediations . . . offer the Excess Goup
no final resolution whatsoever" whereas the Excess Goup states that "Bankruptcy
Court-sanctioned nediation will . . . provide the Excess Goup wth the
protections afforded it by the Bankruptcy Code." See page 8 of the Excess Goup
Mot i on. The Excess Goup does not specify what "protections" it believes the

Bankruptcy Code affords them but it is the Court's belief that the Excess Goup
hopes to obtain a settlenent similar to the one that Travelers has reached
with the Trustee, which includes a permanent injunction enjoining any clains
agai nst Travelers with respect to asbestos bodily injury clains. This Court has
concerns that any such injunction can be ordered. See In re Conbustion Eng' g,
Inc., 391 F.3d 190 (3rd CGr. 2004).



the Trustee entered into two additional agreed orders providing
relief from stay for (1) the Asbestos Claimnts represented by
ol dberg, Persky & White (the "GPW Relief Order" entered COctober
25, 2004) and (2) the Asbestos Claimnts represented by Baron &
Budd and Sil ber Pearlman, LLC (the "Baron & Budd Relief Order”
entered on Novenber 18, 2004). Both of these agreed orders
contai ned the same restriction on paynent fromapplicabl e i nsurance
proceeds that was contained in the Kelley & Ferraro Relief Order.
Also during this time period, several of the defendants filed
notions to dism ss, which were granted, dism ssing themfromthis
adversary proceeding.?

The Excess Group has moved to withdraw the reference
regarding this adversary proceeding. On Septenmber 17, 2004, the
Motion of United States Fire Insurance Conpany, Crum & Forster
I ndemnity Co., Cincinnati |Insurance Conpany, Zurich Anerican
I nsurance Conpany (as Successor-in-Interest to Zurich Insurance
Conpany, U.S. Branch, by Operation of Law), and Firenmen's Fund
I nsurance Conpany to Wthdraw the Reference (the "Mdtion to
Wt hdraw the Reference") was filed. These parties also filed a
Menor andum in Support thereof. On Decenber 10, 2004, Commrerci al

Uni on | nsurance Conpany filed a Joinder in the Motion to Wthdraw

3ol dber g, Persky & Wite, P.C; Baron & Budd, P.C. and Silber Pearlman, LLC, and
RiverStone PPA were dismissed by Oders entered Novenber 29, 2004. Ryan A
Foster & Associates, PLLC, Genfell, Sledge & Stevens, PLLC, Dulin & Dulin LTD
and Brent GCoon & Associates, P.C. were dismssed by Oders entered Decenber 17,
2004. Kelley & Ferraro was dismssed by Order entered Decenber 21, 2004.
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the Reference. The Modtion to Wthdraw the Reference remains
pending in the District Court.

On October 22, 2004, the Trustee filed a notion to
approve conmprom se and settlenment of various asbestos-rel ated
claims and actions and authorizing paynment of settlenent anounts.
A hearing on this mtion was held on Novenber 30, 2004. On
Decenber 6, 2004, the Court entered an Order approving the
conprom se and settlenment of 29 asbestos-related clainms, as set
forth in the Trustee's notion, but denying authorization to pay
such cl ainms pending further order of the Court.

The Court held a status conference in this adversary
proceedi ng on January 26, 2005. The day prior to the status
confer-ence, the Excess Group fil ed a status conference menorandum
in which they said that they intended to file, on or before
February 18, the Mdtion presently before the Court. At the status
conference, this Court cautioned counsel for the Excess Group that
t hey needed to present a very conpelling reason to rei npose a stay
on the state court proceedings because the stay had been
consensual |y nodi fied by the Trustee. The instant notion was fil ed
on February 19, 2005 and requests the Court to establish a
bankruptcy court-sanctioned nediation and to inmpose an injunction
on the Asbestos Claimants prohibiting them from prosecuting their
state court proceedings until the mediation is resol ved.

REQUEST FOR TEMPORARY | NJUNCTI ON



The Excess Group has nmoved this Court for an "Order
Est abl i shing a Court-Sancti oned Medi ati on and Entering a Tenporary
Injunction to Facilitate Mediation." The Court inquired of the
parties at the hearing whether the Excess Goup would request
Court-sanctioned nediation absent the issuance of a tenporary
i njunction enjoining the Asbestos Cl ai mants from prosecuting their
claims and | awsuits in state courts. The insurance conpani es that
conprise the Excess G oup did not speak with one voice on this
i ssue, although npbst of them said that they would proceed with
medi ati on even if the state court asbestos injury | awsuits were not
enj oined.* Both the Trustee and the Asbestos Creditors oppose the
request for the tenpo-rary injunction, although they base their
opposition on different reasons.

The Excess G oup requests the issuance of a "tenporary
section 105(a) injunction enjoining the asbestos personal injury
actions that are being forced to nmediation or trial by the
Princi pal Asbestos Claimant Firms." See page 11 of the Excess
Group Motion. The Excess Group maintains that "[i]f a tenporary
injunction is not issued, the Trustee's attention will be diverted

fromthe nmedi ati on, additional expenses will be incurred by defense

4counsel for U.S. Fire Insurance Conpany and Crum & Forster; G ncinnati |nsurance
Conpany, and Zurich Anerican Insurance Conpany all stated that their clients
would not be opposed to going forward w thout issuance of an injunction. Counsel

for Commercial Union Insurance Conpany stated that his <client considered the
injunction to be vital to the nediation and, although it would go forward wth
medi ation absent an injunction, it would want the option, in that case, to be
able to withdraw at wll from the nediation and proceed with litigation. Counsel
for Firenen's Fund Insurance Conpany did not indicate his client's position on
this issue.



counsel, and the financial and other resources of the Estate wll
be depleted by the substantially-increasing trial calendar in the
asbestos personal injury actions."® 1d. First, it should be noted
that, although the Excess Group is purportedly asking for the
tenmporary injunction in order to aid the Trustee, the Trustee
opposes the tenporary injunc-tion. The Trustee states that he
"does not believe that this request [for a tenporary injunction]
is proper as those [Asbestos C]laimants are no | onger parties to
this proceedi ng and because such a request is not in the interest
of the estate."” (Enphasis added.) See Page 1 of the Trustee's
Response. The Asbestos Creditors also oppose inposi-tion of a
tenmporary injunction, but this Court notes that they are no | onger

defendants in the adversary proceeding.® As a consequence, the

51t is difficult to understand how the Excess Goup can neke this argunent since
the Estate has no assets other than the "potential" recovery on certain insurance
policies. The Trustee has no noney to pursue the Adversary Proceeding or pay
counsel to prosecute this action. The Trustee currently has no nmoney or other
resources that can or will be depleted whether or not the mediation goes forward.
Although the Excess Goup states that Travelers is prepared to put "non-
refundable funds into the Estate" to "satisfy the Estate's administrative
expenses through nediation" (see page 9 of the Excess Goup Mtion), the Court
finds this assertion troubling because there does not appear to be any consider-
ation to Travelers for the deposit of such funds and it appears that there nmay
be collusion on the part of the plaintiff and the insurance conpany defendants
with regard to this adversary proceeding. Indeed, in answer to the Court's
question about why Travelers would fund the Trustee's  participation in the
medi at i on, counsel for the Trustee conceded that the nmediation between the
Trustee and the Excess G oup would benefit Travel ers.

5The Trustee filed a Notice of Vol untary Dismssal of Individual Asbestos daim
ants on March 8, 2005. This Notice is effective to dismss all of the individual
asbestos claimants except those represented by Brooknan, Rosenber g, Brown &
Sandler, which filed an Answer on Septenber 2, 2004, and Waters & Kraus, LLP,
which filed a "Response" on Septenber 1, 2004. Wth respect to these defendants,
the Trustee wll either have to obtain their consent, by stipulation to be "so
ordered" by the Court, to the dismssal, or file a mtion to dismss them from
the adversary proceeding.



Asbest os Creditors do not have standing to object to a notion filed
inthe adversary proceedi ng, absent a request to intervene. Never-
theless, this Court permtted counsel for the Asbestos Creditors
to present their position. The Court also notes that the Asbestos
Creditors correctly point out that "the Excess Group is asking this
Court to re-inpose the automatic stay’ because re-inposition of the
stay is in the best interests of the Excess Group, not the
creditors of the estate.” See Page 4 of the Asbestos Creditors
Obj ecti on.

The Excess Group sets forth the followng as elenents
governing the entry of an injunction issued pursuant to Federa
Rule of Civil Procedure 65: "(1) the |ikelihood of the nmovant's
success on the nerits; (2) whether the novant wll suffer
irreparable injury absent the issuance of the injunction; (3) the
harm to others that will occur if the injunction is granted; and

(4) whether the injunc-tion would serve the public interest."8 See

"The tenporary injunction requested is akin to re-inposition of the automatic stay
even though the nonencl ature and the procedure are different.

8The Excess Goup states on page 14, footnote 10, of its Mdtion, that "[b]ecause
the proposed nediation will not constitute a financial burden on the Estate, and
given the Excess Goup's wllingness to participate in a structured nmediation,
there is also a likelihood that the Trustee will be able to definitely (and in
a cost-effective way) determne its coverage clains, enter into a settlement wth
the Excess Goup and bring paynents into the Estate for distribution.” Thi s
argument hinges conpletely on whether Travelers is wlling and authorized by the
Court to put "non-refundable funds" into the Estate to fund the expense of adnin-

istration of the nediation. It is not at all clear (since no notion has been
made for such authority and given the Court's initial observation about the
potential for collusion) that Travelers wll nmake such funds avail able. Even if

Travelers is willing and authorized to fund the Trustee's participation in the
nediation, it is not at all clear that a favorable outcone will be achieved.
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page 13 of the Excess Group Motion. The Excess Group fails to neet
any of these four criteria. Here, the Excess G oup, as the novant,
is asking the Court to inpose an injunction that is opposed by both
sides of the contro-versy to which the injunction would apply — the
Trustee and the Asbestos Clainmants. The Excess Group has no
standing to request this tenporary injunction; the Excess G oup has
no |ikelihood of prevailing on the nmerits because it isn't a party
to the personal injury asbestos lawsuits to which the tenporary
injunction would apply. The Excess Goup wll not suffer
irreparable harm if the injunction does not issue and, as a
consequence, it is inpossible to weigh that non-existent harm
agai nst any potential harmto others. The Excess Group's argunent
regardi ng public policy is negated because the very people that the
Excess Group insists would benefit fromthe tenporary injunction
— i.e., the Asbestos Creditors — oppose such relief. The Excess
Group maintains that if the tenporary injunction is not issued,
continuation of the personal injury actions will "thwart any
attenpt to nediate"” the dispute between the Excess G oup and the
Trustee, but the Excess Goup does not explain why or how
continuation of the state court actions would or could "thwart" the
nmedi ati on of other disputes.

The Excess Group argues as grounds for the tenporary
injunc-tion that "[t]he dynam cs of the adversary proceedi ng have,

however, changed since [the Court denied the Trustee's notion for
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a prelimnary injunction against the Kelley & Ferraro Asbestos
Claimants in July 2004] and it has beconme increasingly clear that
the notivation to lift the automatic stay was nerely a tactic
designed to force a series of unreasonable settlenents.” See page
15 of the Excess Group Motion. This argunment is absurd. The
reasoni ng behind lifting the automatic stay of litigation based on
pre-petition conduct is always so that the case (or cases) can
proceed to trial or settlement. Just because there are thousands
of asbestos personal injury |lawsuits at issue here does not change
the fact that the Trustee knew that the plaintiffs in those suits
woul d pursue their actions if and when the automatic stay was
lifted. Despite that understanding, the Trustee not only entered
into an agreed order with the Kelley & Ferraro law firmto nodify
the stay prior to the initiation of this adversary proceedi ng, but
it also entered into the GPW Relief Order and the Baron & Budd
Relief Order — both of which lifted the automatic stay for
t housands of additional asbestos personal injury plaintiffs.?®
Whet her or not a tenporary injunction would provide the Trustee
with the ability to focus his attention on the mediation without
the distraction of pieceneal state court actions is irrelevant to

whet her there is a basis — a change of facts or circunmstances -

%Prior to approving the GPW Relief QOder and the Baron & Budd Relief Order, the
Court questioned the Trustee about whether he wanted to enter into these stipula-
tions since they appeared inconsistent wth the relief being sought in the
adversary proceedi ng. The Trustee said that he acknow edged the inconsistency
but wanted to go ahead with the agreed orders.
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t hat woul d warrant this Court to i mpose such a tenporary injunction
on the Asbestos Claimants. This is especially true where, as here,
the Trustee and the Asbestos Creditors oppose inposition of the
tenmporary injunction.

Even if the Excess Group could neet the elenents for an
i njunction (which it cannot), the Excess Group gl osses over whet her
this Court has the authority to issue the injunction it requests
by glibly relying solely on 8 105(a) of the Bankruptcy Code.
Section 105(a), standing al one, does not provide a basis for the
i nposition of the requested tenporary injunction.

It is clear fromthe test of 8 105(a), however,

that a court's authority thereunder nust derive

from whatever (other) Code provision the 8§

105(a) order is designed to "carry out." As

explained by the Fifth Circuit, § 105(a) "does

not autho-rize the bankruptcy courts to create

substantive rights t hat are ot herw se

unavai | abl e under applicable | aw, or constitute

a roving comm ssion to do equity."
In re Dow Corning Corp., 244 B.R 721, 742 (Bank. E.D. M ch. 1999),
quoting United States v. Sutton, 786 F.2d 1305, 1308 (5th Cir.

1986) (footnote omtted). The Excess Goup relies entirely on 8§
105(a) as the authority for this Court to issue the tenporary
i njunction agai nst the Asbestos Clai mants and di sm sses the Court's
prior concerns about (i) due process and (ii) |lack of authority to
i ssue such an injunction.

This Court holds that it does not have the authority,

under 8§ 105(a), alone, to issue the tenporary injunction that the
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Excess Group has requested. Furthernore, the Asbestos Cl ai mants
were never made parties to this adversary proceedi ng and now have
(for the nost part) been disnm ssed; they cannot be enjoi ned wit hout
at |l east m nimum due process.
REQUEST FOR MEDI ATI ON

Even if the Excess Group would consider its request for
nmedi ati on, standing alone without the tenporary injunction, this
Court cannot order such nediation w thout a conpl ete understandi ng
of how the Trustee would bear the costs of such mediation. I n
addition, this Court finds that at |east one of the issues for
whi ch the Excess Group requests nediation is inappropriate. The
Excess Group listed "the valuation and estinmation of the clains of
the Asbestos Claimants (and whether recently-enacted O©hio
| egi sl ati on mandates that certain of the asbestos clainms are not
valid)" as one of the topics for mediation. The Excess Group
clarified at the hearing that they are not seeking to nmediate the
Asbestos Claimants' clainms in the "bankruptcy sense" or in a way
t hat woul d be bi ndi ng upon the Asbestos Cl ai mants; they assert that
they nerely want to assess the ampunt of the clains in order to
settle the amount of the insurance conpanies' liability. The Court
under st ands that any settlenent that nay be reached by and bet ween
the Excess Group and the Trustee is dependent not only upon the
policy limts and years of coverage, but also the |ikely anmunt of

the asserted clainms for which the Trustee could be indemifi ed.
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However, the Trustee and the Excess G oup's assessnment of the
i nsurance conpani es' indemification obligations is not the sane
as "valuation and estimtion" of the clainmns of the Asbestos
Claimants. "[V]aluation and estimation" of the Asbestos Cl ai mant s’
claims are not appropriate topics for nediati on by the Excess G oup
and the Trustee even if the Asbestos Claimnts had not been
di sm ssed fromthis adversary proceeding.

If the Excess Group wi shes to pursue its request for
medi ati on without a tenporary injunction, the Court will consider
such request only after the Trustee addresses how the Trustee's
expenses will be borne.

The Asbestos Creditors insist that they should be part of
any such medi ati on because they are the "owners" of the insurance
proceeds, citing Youngstown Osteopat hic Hospital Ass'n v. Ventresco
(I'n re Youngst own Ost eopat hic Hospital Ass'n), 271 B.R 544, 549-51
(Bankr. N.D. GChio 2002) for this proposition. See Page 4 of the
Asbestos Creditors’ Obj ect i on. Youngstown Osteopathic is
di stingui sh-able on many grounds. That case dealt with D & O (as
opposed to liability) insurance, which was obtai ned for the benefit

of the officers and directors of the debtor rather than for the

10The Trustee also appears to think that participation of the Asbestos O ainants

in the proposed nediation nmay be proper because he states: "The Trustee's
expectation was that the Asbestos Cdainmants would participate in the adversary
proceeding as they presunably had an interest in determining the renaining
coverage under the Policies." See page 4 of the Trustee's Response. However
much the Asbestos Cainmants mght want to participate in determning the anount
of coverage, that dispute is contractual and does not involve the Asbestos
Caimants - no natter how nunerous they are or how great the clains they assert.
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debtor itself. More inportantly, however, the dispute here between
the Trustee and the Excess Goup is contractual — it concerns the
anount of coverage and the years for which coverage exists. The
Asbestos Creditors do not have any right to participate in a
nmedi ati on or any other process that concerns the determ nation of
the contractual nature of the dispute between the Trustee and the
Excess G oup.
THE CASE MANAGEMENT ORDER

The Court has considered the case managenent order
proposed by the Excess Group and at this time takes no position
about it. As the parties are aware, the Court issued a Case
Managenment Order in this adversary proceedi ng, which they chose to
ignore. Since the dates for conpletion of discovery, as set forth
in the Court's Case Managenent Order, have passed w thout any
di scovery havi ng been taken, it is apparent that other dates will
have to be agreed upon. However, if the Court is going to issue
a new case nanagenent order, it would like to solicit the thoughts
regarding timng fromall parties to the adversary proceedi ng — not

just the Excess Group.

CONCLUSI ON
Accordingly, the request for a tenporary injunction
enj oi ni ng t he asbest os personal injury plaintiffs is denied and the

request for nediation is held in abeyance, pending whether it wll
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be withdrawn by the Excess Group in light of the denial of the
tenmporary injunction and, if not so w thdrawn, upon the financial
i ssues being addressed by the Trustee. If the Excess Group does
not withdraw the nmotion within two weeks from the date of this
Order, the Trustee shall submt, by April 28, 2005, a nmenorandum

ei t her supporting or opposing the request for nediati on, but in any

event, addressing howthe Estate's nedi ati on expenses wi Il be pai d.
The request for a case managenent order will be considered after
all parties have had an opportunity to provide input. The Court

orders that, on or before April 28, 2005, all parties to this
adversary proceeding file witten statenents setting forth their
positions concerning a new case managenent order for the Court's
consi derati on.

An appropriate Order will issue.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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For the reasons set forth in this Court's menorandum
opi nion entered this date, (i) the tenmporary injunction requested
in the Mtion of Cincinnati |nsurance Conpany, Fireman's Fund
I nsurance Com pany, U S. Fire Insurance Conpany, Crum & Forster
I ndemmi ty Conpany, Zurich Anmerican I nsurance Conpany, as Successor -
in-Interest to Zurich I nsurance Conpany, U.S. Branch, by Operation
of Law and Commercial Union Insurance Conpany (collectively, the
"Excess Group”) for an Order Establishing a Bankruptcy Court-

Sanctioned Mediation and for an Order Entering a Tenporary



Injunction to Facilitate Mediation or, in the Alternative, for the
Entry of a Case Managenent Order (the "Excess G oup Mtion") is

deni ed; and (ii) the request for mediation is held in abeyance.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE



