UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

InRe: ) Case No. 02-33803
)
Thomas L. Matley, ) Chapter 7
)
Debtor. )
) JUDGE MARY ANN WHIPPLE

MEMORANDUM OF DECISION REGARDING MOTION TO REVIEW FEES OF
BANKRUPTCY PETITION PREPARER AND IMPOSE FINES AGAINST PREPARER

This matter is before the court on aMotionof the United States Trustee to Review Fees of Petition
Preparer, Require Petition Preparer to Refund Excessve Fees and Impose Fines Against Preparer
(“Moation”). [Doc. #5]. The Motion seeks an order directing former bankruptcy petition preparer Don
Harris® (“Harris’) to disgorge the fee he charged inthis case, arguing that the fee was excessive, and to fine
Harrisfor aviolaionof 11 U.S.C. § 110(g). Harrisfiled aresponse wherein he requests that sanctions be
imposed againgt the United States Trustee (“UST”) under Fed. R. Bankr. P. 9011(b) [Doc. # 9] and the
UST filed aresponse to that request [Doc. # 14)].

The UST filed anearly identicd motion againgt Harrisin another casein this court, In re Gerber,
Case No. 02-33802. The court held ajoint evidentiary hearing onthe motions; however, separate orders
will be entered in each case.

This court has jurisdiction over this Chapter 7 bankruptcy case under 28 U.S.C. 88 1334 and 157
and the genera order of reference entered in this district. The Motion is a contested matter and a core
proceeding that this court may hear and determine under 28 U.S.C. 8§ 157(b)(2)(A). This Memorandum
of Decision congtitutes the court’s findings of fact and conclusions of law pursuant to Fed. R. Civ. P. 52,
made applicable to this contested matter by Fed. R. Bankr. P. 9014 and 7052. Regardlessof whether or
not specificaly referred to in this decison, the court has examined the submitted materials, weighed the

1 Harris has since passed a bar examination and has satisfied the requirements for admission to practice law in
this court.




credibility of the witnesses, considered dl of the evidence, and reviewed the entire record of the case.
Based upon that review, and for the following reasons, the

Motion will be granted in part and denied in part and Harris request for sanctions will be denied.
FINDINGS OF FACT

Although the UST subpoenaed Debtor to appear at the hearing on this matter, verification thet he
received the subpoena was not returned and he did not attend the hearing. Harris was the only witness that
tedtified a the hearing.

Harris testified that Debtor first contacted him by telephone two years before filing his bankruptcy
petition. Harrisingructed Debtor regarding the information necessary to complete his Chapter 7 petition
that he needed to bring with him to hisfirst gppointment. One to two weeks later, Harris met with Debtor
for gpproximately 1Y% - 2 hours, during which time they organized the materid Debtor brought with him
and, in addition, discussed matters unrelated to the bankruptcy. Harris prepared the petition but, over the
course of the two years beforefilling, he called Debtor numerous times in order to “see how he was doing”
gnce “it was teking [Debtor] so long,” presumably to obtain the money to pay the court’s filing fee and
Harris fee. Harristestified, and the Disclosure of Compensation and Statement of Financid Affairsindicete,
that he charged Debtor $450 for preparing the Chapter 7 petitionbut eventudly accepted $400 as payment
infull. Although Debtor had been unemployed when he firs met with Harris, by the time the petition was
filed, hewas working, thus requiring that Harris amend Debtor’ s Schedule | (Current Income of Individua
Debtor).

Harris a0 tedtified that it was his practice a that time not to handle thefiling fee and to have the
debtors themsdves attach the money order to the petition, to provide the debtor with an addressed
envelope, and to indruct themthat they have the choice of either sending it to the court by Fed Ex, courier,
or U.S. mail. Heprovided aboxinhisofficefor themto place the envelopefor Fed Ex or courier pick-up.
He bdieved, but did not specificaly remember, that Debtor sent his petition to the court by regular mail.

In support of his fees, Harris offered additional evidence and testimony that the average cost of
typing services in his area ranges between $7 and $10 per page. [Preparer’s Ex. 11]. He dso offered
evidence of the cost of his overhead which totals $6,780 per month or $81,360 per year.

LAW AND ANALYSIS




Section 110 of the Bankruptcy Code provides a mechanism for court oversight of bankruptcy
petition preparers in an attempt to “address the growing problem of bankruptcy [petition] preparers who
abusethe system in the course of preparing documents for the debtorstofile” Inre Alexander, 284 B.R.
626, 630 (Bankr. N.D. Ohio 2002) (quoting 2 Lawrence P. King, Collier on Bankruptcy

1110.LH (15™ ed. 2001). Thereis no disputethat, at the time Debtor’ s petitionwas prepared, Harris was
a non-attorney bankruptcy petition preparer as defined in 11 U.S.C. § 110(a)(1).2 With respect to
bankruptcy petition preparers fees, 8 110 authorizes the court to “disdlow and order the immediate
turnover to the bankruptcy trustee of any fee . . . found to be in excess of the vaue of servicesrendered for
the documents prepared.” 11 U.S.C. § 110(h)(2). Section 110(h)(2) aso provides that an individual
debtor may, under 11 U.S.C. § 522(b), exempt any funds so recovered. “[T]he person seeking fees has
the burden of establishing that he or she is entitled to them once a question regarding their reasonableness
has beenraised.” Alexander, 284 B.R. at 634 (quoting Inre Kathy Froehlich, 23 Fed. Appx. 572, 574,
2001 WL 1530594 (7" Cir. 2001).

A. Turnover of Excessive Feesunder 11 U.S.C. § 110(h)(2)

This court addressed the reasonabl eness of fees charged by Harris intwo previous reported cases,
see Alexander, 284 B.R. 626; Inre Haney, 284 B.R. 841 (Bankr. N.D. Ohio 2002). Inthose cases, the
court concluded that such determinations must be made on a case by casebasis. See Alexander, 284 B.R.
a 636, Haney, 284 B.R. 852. In Alexander and Haney, the court considered, as a garting point, the
servicesthat a bankruptcy petitionpreparer islegdly permitted to provide. The court concluded that, given
the Ohio Supreme Court’ s expangve definition of what congtitutes the unauthorized practice of law, such
sarvicesare“limited to providing forms, providing limited information such as court location and filing fees,
typing documents from information provided by debtors, compiling them in proper order and providing
duplication services.” Alexander, 284 B.R. at 635; Haney, 284 B.R. at 851. After considering, among
other things, the range of fees ($450 - $925) charged by attorneys representing debtorsin Chapter 7 cases
in thiscourt and the fact that such fees include significant services that a petition preparer cannot provide

2 “Bankruptcy petition preparer” is defined to mean “a person, other than an attorney or an employee of an

attorney, who prepares for compensation a document for filing.” 11 U.S.C. § 110(a)(1). “Document for filing” means “a
petition or any other document prepared for filing by a debtor in a United States bankruptcy court or a United States
district court in connection with a case under thistitle.” 11 U.S.C. § 110(3)(2).
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under Ohio law, such as counsding, legd drategy and andys's, exemption andyss and selection, contact
withcreditorsand with the trustee, and appearance at the first meeting of creditors, the court found that the
maximum vaue of the permitted services provided by Harris was $200. In both Alexander and Haney,
the schedules and statement of affairs showed the cases to be “the essence of routine, ” as debtors had no

red property, limited persond property, and debts that were not unusud in kind or number, and

Harris offered no evidence supporting a fee greater than $200. Alexander, 284 B.R. at 637; Haney, 284
B.R. at 853.

Smilaly, inthis case, Debtor’ s schedules and statement of affairsreveal nothing out of the ordinary.
Debtor reports no real property, limited persona property, no secured debt and unsecured debtsthat, like
Alexander and Haney, are not unusud in kind or number. In support of the $400 fee collected by him,
Harris offered evidence that the average cost of typing servicesin hisarearanges between$7 and $10 per
page and that Debtor’ s petitionconsisted of 26 pages. AsHarristestified that he provided no service other
than aphabetizing creditors and organizing and inserting the information supplied by Debtor on the forms
asingructed by Debtor, and assuming Harris typed 26 pages, evidence of the cost of typing services might
support afee of between $182 and $260. But anumber of the pages of the petitionreguired nothing more
than inserting check marks or other minima typing. The court does not find this evidence supports a fee
greater than $200.

Harris a so offered evidence of hisoverhead costs of $81,360 per year. Included inthese costsare
the cogts of hislegd education. [See Preparer’s Ex. 12]. But at the time he prepared Debtor’ s petition, he
was not admitted to the practice of law, thus precluding him from offering any legd services to Debtor.
Charging Debtor for the cost of hislega education while not providing any legd services cannot serve as
the basis for feesin excess of the maximum fee for a petition that is “the essence of routine” In any event,
the court finds that Harris' overhead expenses are irrdlevant and do not support a finding that the vaue of
the actua service provided by him to Debtor exceeds $200. Section 110 is essentidly a consumer
protection statute. Scott v. United States Trustee (Inre Doser), 292 B.R. 652, 656 (D. Idaho 2003);
Inre Guttierez, 248 B.R. 287, 297 (Bankr. W.D. Tex. 2000). Thefeestandard of 8 110(h)(2) focuses
on the nature and vaue of the typing services to debtors, not on the needs and overhead of the petition

preparer in providing such services.




To the extent that he also argues that his fee should be found reasonable since he has collected
smilar feesinother bankruptcy cases that have not been chdlenged by the UST, hisargument has no meit.
The facts and record in those cases are not before the court and cannot provide a basis upon which the
court canmakeadeterminationinthiscase. See Alexander, 284 B.R. at 636 (rgecting agmilarargument).

Inlight of the value Debtor received for such services as shown by the case file and docket (i.e.
the petitionand schedules were complete and gpparently accurate and Debtor received adischarge), and
finding no evidence in the record supporting a higher fee, the court finds that the

value of the services rendered by Harris to Debtor is $200.
B. Handling of Bankruptcy Filing Feeunder 11 U.S.C. § 110(g)
Section 110(g) provides as follows:
(9)(2) A bankruptcy petition preparer shdl not collect or receive any payment from the
debtor or on behdf of the debtor for the court fees in connection with filing the petition.

(2) A bankruptcy petition preparer shal be fined not more than $500 for eachviolationof

paragraph (1).
11U.S.C. §110(g). TheUST hasthe burden of proving aviolation of thissection. United States Trustee
v. Costello (In re Rankin), 320 B.R. 171, 186-87 (Bankr. D. Mont. 2005).

InHaney and Alexander, this court found that Harris acceptance of amoney order payable to the
clerk of court for the filing fee and trangmittd of the debtor’s petition dong with the filing fee to the
bankruptcy court violated 8 110(g). Harris testified, however, that since the hearing in Haney and
Alexander, he changed his practice and no longer takes possession of thefiling fee. Rather, he ingtructs
debtors to attach the money order to their petition and further instructs them regarding their choices in
methods of submitting the petition and filing fee to the bankruptcy court. According to Harris, itisDebtors
who control placing the petitionand fee inthe place of their choosing for submissonto the court and he only
suppliesthe envelope to do so. No other evidence or testimony on this issue was offered. Assuch, the
court finds that the UST has not met his burden of proving a 8 110(g) violation.

Fndly, the court findsthe UST’ s motionwas based on factua contentions “likdy to have evidentiary
support after areasonable opportunity for further investigation” and was presented for the purpose intended




under 8 110 - to protect debtors from any abuses by bankruptcy petition preparers. Fed. R. Bankr. R.
9011(b). Thus, Harris request for sanctions will be denied.

CONCLUSION

Based onthe foregoing reasons and authorities, the Motionwill be granted inpart and denied inpart
and Harris request for sanctions will be denied. The court will order Harris to turnover any fees collected
from Debtor in this case in excess of $200. The fees must be turned over to the Chapter 7 pandl trustee
John N. Graham, with Debtor then being given time to dam an exemption in the amount turned over. A

Separate judgment and order in accordance with this Memorandum of

Decison will be entered by the clerk.

Mary Ann Whipple
United States Bankruptcy Judge




