UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRICT OF OHI O

I N RE: *
*
LANDY CHUNG, *
* CASE NUMBER 98-42200
Debt or . *
*
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*
L1 NDA FRONK, *
*
Plaintiff, *
*
VS. * ADVERSARY NUMBER 00-4102
*
JOSEPH R. ULRI CH, *
*
Def endant . *
*
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MEMORANDUM OPI NI ON
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This matter cane before the Court on the notion of sub-
stituted Plaintiff Linda Fronk ("Substituted Plaintiff") for parti al
summary j udgment (the "Modtion"). Defendant Joseph R. U rich ("Defen-
dant") failed to reply to the Motion. This Court has jurisdiction
over this matter pursuant to 28 U . S.C. 8§ 1334(b). This is a core
proceeding pursuant to 28 U.S.C. 8§ 157(b)(2)(E). The foll ow ng
constitutes the Court's findings of fact and concl usions of |aw
pursuant to Fec. R Bawr. P. 7052.

DI SCUSSI ON
FACTS
On July 30, 1998, Debtor Landy Chung ("Debtor") filed

a petition under Chapter 7 of Title 11, United States Code. On



July 26, 2000, Trustee AndrewW Suhar ("Trustee") fil ed an adversary
proceedi ng agai nst Defendant to recover noney, property, and ot her
relief (the "Conplaint"” or "Adversary Proceeding”). Trustee raised
the foll owi ng three counts agai nst Defendant: (1) Defendant is |iable
to the estate for two promi ssory notes (collectively the "Notes")
("Count I"); (2) Defendant comm tted | egal mal practice; and (3) Def en-
dant breached his fiduciary obligations. Defendant filed an answer
(the "Answer") in which he admtted he failed to make the paynents
when due under the Notes andis thereforeliableto Debtor. Defendant
did not contest the validity of the Notes or claimto have made any
paynents toward satisfaction of the Notes.

In Debtor's bankruptcy case, Trustee filed a notice of
intent to abandon all assets of the estate, with certain excep-
tions, onJuly 21, 2000. On July 27, 2000, the Court entered an order
granting Trustee's notice of intent to abandon. Every asset that was
abandoned by Trustee's initial notice was assigned to Substituted
Plaintiff. On Septenmber 24, 2003, Trustee filed a supplenment to the
notice of intent to abandon in Debtor's bankruptcy case in which
he i ndicated an intent to abandon and assign to Substituted Plain-
tiff all clainms and causes of action asserted by the estate agai nst
Def endant inthe Adversary Proceedi ng, identified as"AndrewW Suhar,
Chapter 7 Trustee vs. Joseph R U rich," Adv. Proc. No. 00-4102. On
Sept ember 26, 2003, Trustee filed a notice of substitution of

Plaintiff in the Adversary Proceedi ng.



Substituted Plaintiff filedthe Mdtion on Decenber 19, 2003.
Al t hough the Court granted Defendant's notion for |leave to file a
response to Substituted Plaintiff's Motion, Defendant failedtoreply
to the Mbtion. The Motion asserts that there are no genui ne i ssues
of material fact regardi ng Defendant's |iability under the Notes, as
referenced in Count | of the Conpl aint, and that Substituted Plaintiff
is, therefore, entitled to judgnent as a matter of |law. Count | of
the Conpl ai nt states that Defendant executed and delivered to Debt or
two prom ssory notes, the principal sumcollectively totaling Five
Hundr ed Thousand Dol | ars ($500, 000. 00), copi es of which were attached
as exhibits. (Conmpl., Exs. A&B.) The Conpl aint further states that
Def endant failed to nake paynments under the Notes and t hat t he Notes
are now in default. |In Defendant's Answer, he admtted the afore-
nmenti oned statenments. |In addition, Defendant did not specifically
deny the authenticity of the Notes or his signature. Def endant
di d not rai se any applicable affirmati ve defenses regardi ng Count |I.
Furthernore, Defendant failed to reply to Substituted Plaintiff's
Motion after the Court granted | eave to do so.

Def endant executed and delivered the first prom ssory note
on Septenmber 2, 1994. This note was for the principal amunt of
Three Hundred Thousand Dol | ars ($300, 000.00). The interest on the
principal for the first year of the note was Twenty Thousand Dol | ars
($20, 000. 00) . Pursuant to the terns, after the first year, the

specified interest was rolled into the note's principal amunt.



Subsequent |y, interest woul d accrue on the newprincipal amunt at the
annual rate of six and two-thirds percent (6.666% . Therefore, there
is currently due under the first note the ampbunt of Three Hundred
Twenty Thousand Dol | ars ($320, 000. 00) plus interest at six and two-
thirds percent (6.666% from Septenber 2, 1995.

Def endant executed and delivered the second prom ssory note
on February 22, 1995. This note was for the principal anount of Two
Hundr ed Thousand Dol | ars ($200, 000. 00). The interest on the princi pal
for the first year of the note was Thirteen Thousand Three Hundred
Thirty-Three Dol lars ($13,333.00). Pursuant to the ternms, after
the first year, the specified interest was rolled into the note's
princi pal amount. Subsequently, interest would then accrue on the
new princi pal amount at the annual rate of six and two-thirds percent
(6.666% . Therefore, there is currently due under this note the
anmount of Two Hundred Thirteen Thousand Three Hundred Thirty-Three
Dol lars ($213,333.00) plus interest at six and two-thirds percent
(6.666% from February 22, 1996.

STANDARD OF REVI EW

The procedure for granting summary judgnment is foundin FEeb
R. Cv. P. 56(c), made applicable to this proceeding through Feb. R
Baxkr. P. 7056, which provides in part that

[t] he judgnent sought shall be rendered forth-

with if the pleadings, depositions, answers to

i nterrogatories, and adm ssions on file, together

with the affidavits, if any, showthat there is

no genui ne i ssue as to any material fact and t hat
the nmoving party is entitled to a judgnment as a
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matter of | aw.

Fep. R. Bawr. P. 7056(c). Sunmary judgnment is proper if there is no
genui ne i ssue of material fact and if the noving partyis entitledto
judgnment as a matter of law. Feb. R Cv. P. 56(c); Celotex Corp. V.
Catrett, 477 U.S. 317, 322-23 (1986). Afact is material if it could
affect the determ nation of the underlying action. Ander son v.
Li berty Lobby, Inc., 477 U. S. 242, 248 (1986); Tenn. Dep't of Mental
Health & Retardation v. Paul B., 88 F.3d 1466, 1472 (6th Cir. 1996).
An i ssue of material fact is genuine if arational fact-finder could
find in favor of either party on the issue. Anderson, 477 U.S. at
248-49; SPC Plastics Corp. v. Giffith (Inre Structurlite Plastics
Corp.), 224 B.R 27 (B.A P. 6th Cir. 1998). Thus, summary judgnent
is inappropriate "if the evidence is such that a reasonable jury
could return a verdict for the nonnoving party."” Anderson, 477 U.S.
at 248.

In a notion for summary judgnent, the nmovant bears the
initial burden to establish an absence of evidence to support the
nonnovi ng party's case. Celotex, 477 U.S. at 322; G bson v. G bson
(Inre Gbson), 219 B.R 195, 198 (B.A. P. 6th Cir. 1998). The burden
then shifts to the nonnmoving party to denonstrate the exi stence of a
genui ne di spute. Lujan v. Defenders of Wldlife, 504 U S. 555, 590
(1992). The evidence nust be viewed in the |light nost favorable to
t he nonnoving party. Adickes v. S.H Kress & Co., 398 U S. 144,

158-59 (1970). However, inrespondingto a proper notion for summry



judgment, the nonnmovi ng party "cannot rely on the hopethat thetrier
of fact will disbelieve the novant's denial of a disputed fact, but
must 'present affirmative evidence in order to defeat a properly
supported notion for summary judgnent.'" Street v. J.C. Bradford &
Co., 886 F.2d 1472, 1476 (6th Cir. 1989) (quoti ng Anderson, 477 U.S.
at 257). That is, the nonnoving party has an affirmative duty to
direct the court's attentionto those specific portions of therecord
upon which it seeks to rely to create a genuine issue of materi al
fact. Street, 886 F.2d at 1479.

I nsituations where summary judgnment i s not appropriate for
every count asserted in a conplaint, a party may nove for partia
summary judgenent. Feb. R Cv. P. 56(d), made applicable to this
proceedi ng through Fep. R Bawxr P. 7056, provides that a party may
seek summary judgnment relief for some, but not all, of the clains
asserted in a conplaint. The Motion currently before the Court
addresses only Count | of the Conplaint. Upon reviewof the record,
no genui ne i ssue of materi al fact exists regardi ng Count | and parti al
sunmmary judgment is appropriate.

LEGAL ANALYSI S

Section 1303.36(A) of the Ohio Revised Code provides,
"[u] nl ess specifically denied in the pleadings, in an action with
respect toaninstrunment, the authenticity of, and authority to nmake,
each signature on an instrunment is admtted.” CrHc Rev. CooE AN\

8 1303.36(A) (Anderson 2002). In his Answer, Defendant failed to



specifically deny the authenticity of the Notes and of his signature.
In fact, Defendant admtted in his Answer that he executed each of
the Notes. Therefore, pursuant to Ohio Revised Code § 1303. 36(A),
Def endant adm tted the authenticity of the Notes and t he genui neness
of his signatures on them

Section 1303.36(B) of the Chio Revised Code provides,

[i]f the validity of signatures is admtted or

proved and there is conpliance with division (A)

of this section, a plaintiff producing the

instrunent is entitled to paynent if the plain-

tiff proves entitlenent to enforce theinstrunent

under section 1303. 31 of the Revi sed Code, unless

t he defendant proves a defense or claim in

recoupnent.
As noted above, Defendant admtted to the validity of his signa-
ture on the Notes, thus conplying with all applicable conditions of
di vision (A). Defendant did not assert, | et al one prove, any defense
to Count |I. Accordingly, Substituted Plaintiff is entitled to pay-
ment if she proves entitlenent as provided by Ohio Revised Code
§ 1301. 31.

Section 1303. 31(A) of the Ohio Revised Code provides t hat
"[a] nonhol der in possession of the instrument who has the rights of
a holder,” is entitled to enforce the instrunment. Trustee, the
original plaintiff, had the rights of the hol der. Section 542(b) of
t he Bankruptcy Code provides that, "an entity that owes a debt that
is property of the estate and that is matured, payabl e on demand, or

payabl e on order, shall pay such debt to, or on the order of, the

trustee[.]" 11 U.S.C. 8 542(b). Both Notes are payable to Debtor



and property of the estate. Thus, the prom ssory note debt was pay-
able to Trustee. However, Trustee assigned the right to enforce the
prom ssory notes to Substituted Plaintiff. Therefore, pursuant to
Ohi o Revised Code § 1303.36 and 11 U. S.C. 8§ 542(b), Substituted
Plaintiff is entitled to paynent of the Notes.
CONCLUSI ON

Substituted Plaintiff's notion for partial sumary j udgnent
i s hereby granted on both Notes in the anount of Five Hundred Thirty-
Three Thousand Three Hundred Thirty-Three Dol |l ars ($533, 333. 00) pl us
interest as provided in the Notes.

An appropriate order shall entered.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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ORDER
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For the reasons set forthinthis Court's menorandumopi ni on
entered this date, Substituted Plaintiff's notion for partial summary
judgnment is granted on Count | on both Notes in the amount of Five
Hundred Thirty-Three Thousand Three Hundred Thirty-Three Dollars

($533,333.00) plus interest as provided in the Notes.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE



CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoi ng Menorandum

Opi ni on and Order were placedinthe United States Mail this

of February, 2005, addressed to:

THOVAS M HORW TZ, ESQ., 1301 E. 9th Street,
Suite 2200, Cleveland, OH 44114.

JOSEPHR. ULRI CH, 5802 Mal | ard Court, Mentor, OH
44060.

GLENN E. FORBES, ESQ, 166 Miin Street,
Pai nesvill e, OH 44077.

ANDREWW SUHAR, ESQ., 1101 Metropolitan Tower,
P. O Box 1497, Youngstown, OH 44501.

FREDERI C P. SCHW EG, ESQ., 2705 G bson Drive,
Rocky River, OH 44116.

LANDY CHUNG, 2116 Morningside, Ashtabul a,
OH 44004.

M CHAEL A. GALLO, ESQ., 20 Federal Plaza West,
Suite 600, Youngstown, OH 44503.

SAUL EI SEN, United States Trustee, BP Anerica
Bui | di ng, 200 Public Square, 20th Floor, Suite
3300, Cl eveland, OH 44114.

JOANNA M ARMSTRONG



