UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

InRe: ) Case No. 04-33169
)
Michad J. Ramos ) Chapter 7
Mary A. Ramos, )
)
Debtors. ) JUDGE MARY ANN WHIPPLE

MEMORANDUM OF DECISION AND ORDER
REGARDING TRUSTEE'SOBJECTION TO EXEMPTION

This case is before the court on the Trustee's Motion Objecting to Exemptions [Doc. # 18]. A
hearing was held at whichthe court heard oral argument onthe motion by both the Trustee and counsd for
Debtor. The Trustee objects to exemptions totaling $1,200 clamed under Ohio Revised Code
88 2329.66(A)(4)(a) and (A)(18) in garnished wages recovered by the Trustee as preferentid transfers.
For the reasons that follow, the Trustee' s motion will be denied in part and granted in part.

FACTUAL BACKGROUND
Debtorsfiled ajoint petition under Chapter 7 of the Bankruptcy Code on April 20, 2004. In their

Statement of Financid Affairs, they disclosed wage garnishments totding $1,372.87 that occurred during
the ninety days immediaidy preceding the commencement of the case. Debtors did not schedule the
garnished wages as an asset on Schedule B, nor did they claim the wages, or any part thereof, as exempt
on Schedule C.

Instead, inadditionto exemptions inother property that isnot at issue inthis case, they each clamed
thar $400 individud exemption under Ohio Revised Code 8§ 2329.66(A)(4)(a), for a total of $800, to
exempt in ful the $200 in their checking account and $200 in their savings account, as wel as $305 in
income tax refunds.! Debtors claimed $95, the balance of the § 2329.66(A )(4)(a) exemption, in property
listed as a deposit with Foreclosure Solutions, LLC valued at $900. In addition, they each daimed their

. Debtor-spouses may each claim their individuad exemptions under the Ohio exemption statute.

In re Szydlowski, 186 B.R. 907, 910 (Bankr. N.D. Ohio 1995).




$400 “wild card” exemption under Ohio Revised Code § 2329.66(A)(18), for a combined total of $800,
in the Foreclosure Solutions, LLC, deposit.

Based on the fact that Debtors had claimed dl of the exemptions to which they are entitled under
88 2329.66(A)(4)(a) and (A)(18) inther origind Schedule C, the Trustee used her avoidancepower under
11 U.S.C. §547(b) torecover aspreferentia trandfersthe $1,372.87 inwages garnished within ninety days
of the commencement of the case. Theresfter, Debtorsamended their SchedulesB and C. Theamendment
to Schedule B identified the recovered garnished wages and the amendment to Schedule C clamed a$400
exemption under § 2329.66(A)(4)(a) and an $800 exemption under § 2329.66(A)(18) in the recovered
wages? Also on amended Schedule C, Debtors changed the previoudy claimed exemptions in the
Foreclosure Solutions, LLC, deposit of $900 to zero. Other exemptions claimed by Debtors remain
unchanged.®

LAW AND ANALYSIS
The Trustee objects to the exemptions claimed under 88 2329.66(A)(4)(a) and (A)(18) in the

garnished wages recovered by her as preferentid transfers. The Trustee argues that property avoided by
atrustee under 11 U.S.C. 8 547 may not be claimed as exempt property by adebtor. The Trustee dso
arguesthat Debtors received the exemption to which they are entitled under Ohio law with respect to their
wages at the time of the garnishment and are not entitled to an additiona exemption on recovery of those

wages. For the following reasons, these arguments are not well taken.

2 There is no indication in the record whose wages were garnished, Michael Ramos, Mary

Ramos or both. And the Trustee has not objected to the claimed exemptions based on the fact that both Debtors
have clamed their individual exemptions in the garnished wages. As the Trustee has the burden of proving that
Debtors are not entitled to the claimed exemptions, Fed. R. Bankr. P. 4003(c), the court will assume for purposes
of this motion that both Debtors' weages were garnished in a least the amount of their individua exemption
claimed.

3 Debtors' “amended” Schedule B lists only the $900 deposit with Foreclosure Solutions, LLC,
a malpractice clam and the wage garnishments. It fails to list any of the other property scheduled on the original
Schedule B filed with Debtors’ petition. Similarly, their “amended” Schedule C fails to set forth al of the
previously clamed exemptions relating to the property origindly included but omitted in their amendments.
Instead, it lists only those exemptions Debtors wished to add or change. As such, the “amended” schedules
are in fact supplemental schedules and will be so construed by the court. It should be noted, however, that a
document may not be properly amended by interlineation. Instead, the entire amended document, rather than
the modifications only, should be filed with the court.




Initidly, the court notes that debtors generdly may amend their bankruptcy schedules* asa matter
of course a any time before the caseisclosed.” Fed. R. Bankr. P. 1009(a). Notwithstanding the libera
alowance of amendments under Rule 1009(a), “ courts may till refuse to alow an amendment where the

debtor has acted in bad faith or where property has been concealed.” Lucius

V. McLemore, 741 F.2d 125, 127 (6th Cir. 1984). In addition, “[€]ven in the absence of bad faith or
concealment of property, anamendment might not be alowed if the objecting party could show aresulting
prejudice to creditors.” In re Asbury, 263 B.R. 839, 840 (Bankr. S.D. Ohio 2001) (citing Doan v.
Hudgins (Inre Doan), 672 F.2d 831, 833 (11th Cir. 1982).

There is no evidence or alegation that Debtors in this case acted in bad faith. Claming an
exemptionlate, without more, isnot bad faith. Arnold v. Gill (Inre Arnold), 252 B.R. 778, 786 (B.A.P.
9th Cir. 2000). In addition, Debtors would have no reason, and did not attempt, to conced the wage
gamnishments at issue. The wage garnishments were fully disclosed in Debtors Statement of Financia
Affairs and were recognized by the Trustee as an asset of Debtors. Seeid. (concluding the record did not
support a finding that the debtors intended to conceal an asset that was disclosed in their Statement of
Financid Affairs and that the trustee recognized as an asst).

Regarding prejudiceto creditors, the objecting party must show that a creditor would be prejudiced
In some manner other thanthat normaly associated withadam of exemption. Ardrey v. Blackwell (Inre
Ardrey), 316 B.R. 531, 534 (B.A.P. 8th Cir. 2004); Arnoldv. Gill (In re Arnold), 252 B.R. 778, 787
(B.A.P. 9th Cir. 2000) (stating prejudice is present where creditor suffers an actua economic loss due to
adebtor’s delay in claming his exemption). A creditor is not pregudiced merely because an exemption, if
held timdly, would be granted. Arnold, 252 B.R. a 787. Thereisnaothing intherecord inthiscase showing
that any creditor isworse off now than if Debtors had asserted the now-claimed exemptionat the outset of
the case.

Nevertheless, the Trustee challenges the ability of a debtor to exempt property that wasrecovered
by a trustee under 11 U.S.C. § 550 after the transfer of the property was avoided by the trustee under 8
547. Shearguesthat such recoveries arefor the benefit of the estate, not of the debtor. Whileit istruethat
§550(a) providesthat “[€]xcept as otherwise provided inthis section, to the extent that atransferisavoided




under section . .. 547 . .. of thistitle, the trustee may recover for the benefit of the estate, the property
transferred . . . ,” 8 522(g) creates an exception alowing such recoveries to bendfit the debtor. Section
522(g) providesin rdevant part asfollows:

Notwithstanding sections 550 and 551 of this title, the debtor may exempt under
subsection (b) of this section property that the trustee recovers under section .. . 550. . .
of this title, to the extent tha the debtor could have exempted such property under
subsection (b) of this section if such property had not been transferred, if —

2 (A) such transfer was not a voluntary transfer of such property by the

debtor; and

(B) the debtor did not conceal such property. . . .
11 U.S.C. §522(g). Thus, the Bankruptcy Code expresdy provides that a debtor may exempt property
recovered by the Trustee after avoiding a preferentia transfer under 8 547 unlessthe transfer was voluntarily
made by the debtor or the debtor concealed the property from the trustee and creditors.

The wage garnishmentsat issue inthis case were obvioudy not voluntary transfersand, as discussed
above, Debtors did not attempt to conceal these wages. Rather, each of the wage garnishments were
disclosed in Debtors Statement of Financid Affairs. Debtor has therefore satisfied the requirements of 8§
522(g).

The Trustee dso chdlenges the avalability of exemptions in garnished wages in addition to the
exemption provided by Ohio Revised Code 8 2329.66(A)(13), which provides an exemption a the time
the wages are garnished equd to an amount determined by amultiple of the federd minimum hourly wage
or seventy-five percent of the digposable earnings owed to the debtor, whichever is greater. While §
2329.66(A)(13) may provide the only exemption available in garnished wages outside of bankruptcy, the
Ohio statute expresdy provides for additional exemptions that may be claimed inbankruptcy proceedings.
Soecificaly, §2329.66(A)(4)(a) providesa$400 exemptionto beapplied“only inbankruptcy proceedings’
and further provides that this exemption “may include the portion of persond earnings that is not exempt
under divison (A)(13) of this section.” In addition, the Ohio exemption statute provides a “wild card”
exemption of $400 “in any property” that is dso goplicable “only in bankruptcy proceedings.” Ohio Rev.
Code § 2329.66(A)(18) (emphass added). Thus, the exemptionsunder § 2329.66(A)(4)(a) and (A)(18)
claimed by Debtors in the garnished wages recovered by the Trustee are clearly contemplated by the Ohio

exemption statute.




Notwithstanding the court’ s rgjection of the Trustee' s arguments, Debtors are entitled only to the
exemptions provided in § 2329.66. Exemptions are not expanded by use of the avoidance powers. 11
U.S.C. 8522(j). Consdering Debtors origina Schedule C together with what the court construesastheir
“supplemental” Schedule C, see suprafn. 3, Debtors have dlamed exemptions inexcess of thosepermitted.
Debtors are each entitled to a $400 exemption under 8 2329.66(A)(4)(a), for a total of $800. But they
clam exemptions under § 2329.66(A)(4)(a) of $400 in their bank accounts and $305 in their 2003 state
and federa income tax refunds, leaving only a $95 baance under that section. While that $95 was
previoudy claimed as an exemption in the depost with

Foreclosure Solutions, LLC, and Debtors supplementa Schedule C changed that exemptionto zero, ther
supplemental schedule also claimed an additional $400 exemption under § 2329.66(A)(4)(a) in thewage
garnishments recovered by the Trustee rather than limiting that exemption to their $95 balance. Thus,
Debtors clamed exemptions exceed those permitted under Ohio’s exemption statute by $305. Inaddition
to the $800 “wild card” exemption under § 2329.66(A)(18), they are only entitled to a $95 exemptionin
the wage garnishments, the balance available under § 2329.66(A)(4)(a). The court appreciatesthe
Trustee sfrugtrationinthis case. She properly did her job based on the Debtors' original ScheduleC. Had
Debtorsorigindly claimed the garnished wages as exempt, she would not have pursued themfor the benfit
of the estate and quite correctly would have left it up to Debtors and their lawyer to do the work of
avoidance and recovery under 11 U.S.C. 8 522(h). The court notes, however, that the Trusteeis provided
some statutory protectionby 11 U.S.C. § 522(k). Section 522(k)(1) provides that property recovered by
atrustee under 8§ 522(g) and exempted by a debtor isliablefor an aliquot share of the costs and expenses
incurred in recovery. The record does not show whether the Trustee incurred any costs and expensesin
recovering the garnished wages. But based on the court’ sdecision that Debtors are entitled to receive and
exempt part of the garnished wages recovered by the Trustee, she may recover andiquot shareof any such
costsand expenses from the exempt amount under 8 522(k)(1) before payment to Debtors.

THEREFORE, for the foregoing reasons, good cauise appearing,

IT ISORDERED that the Trustee’ sMotion Objecting to Exemptions [Doc. # 18] be, and hereby
is, DENIED with respect to Debtors exemption claimed under Ohio Revised Code § 2329.66(A)(18),




and GRANTED in part and DENIED in part with respect to Debtors exemption in the wage
garnishments under Ohio Revised Code 8§ 2329.66(A)(4)(a). Debtors exemption under Ohio Revised
Code § 2329.66(A)(4)(a) in the wage garnishments is limited to the remaining balance of $95.

Mary Ann Whipple
United States Bankruptcy Judge



