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On March 22, 2002, Debtors Chris and Lisa Heslop
("Debtors”) filed a petition for relief under Chapter 7 of Title
11, United States Code. The Court entered an order discharging
Debt ors' bankruptcy case on August 9, 2002 and the case was | ater
cl osed. On Novenber 20, 2002, the Court entered an order
reopening the case for the purpose of filing an adversary
proceeding to determ ne the dischargeability of his student |oan
debt. On April 22, 2003, Plaintiff Chris Heslop ("Plaintiff")

filed this adversary proceeding (the "Conplaint") to determ ne



the dischargeability of his student | oan debt under 11 U S.C §
523(a) (8). Def endant United States Departnment of Education
("Defendant”) filed an answer (the "Answer") on Septenber 4,
2003. Alnost three nonths |ater, Defendant filed a notion for
sunmary judgnent (the "Motion"). Plaintiff has not opposed the
Motion. This Court has jurisdiction over this matter pursuant to
28 U S.C. 8§ 1334(b). This is a core proceeding pursuant to
28 U.S.C. 8§ 157(b)(2)(l). The follow ng constitutes the Court's
findings of fact and concl usions of | aw pursuant to Fep. R Baxkr
P. 7052.
STANDARD OF REVI EW

The procedure for granting summary judgnent is found
in Feo. R Cv. P. 56(c), nmade applicable to this proceeding
t hrough Fep. R. Bawr P. 7056, which provides in part that

[t]he judgnment sought shall be rendered

forth-with if the pleadings, depositions,

answers to interrogatories, and adm ssions on

file, together with the affidavits, if any,

show that there is no genuine i ssue as to any

material fact and that the noving party is

entitled to a judgnent as a matter of | aw.
Fep. R. Baxkr. P. 7056. Summary judgnent is proper if there is no
genui ne i ssue of material fact, and the noving party is entitled
to judgnent as a matter of |aw. Feo. R. Cv. P. 56(c); Celotex

Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). A fact is

material if it could affect the determ nation of the underlying

action. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248



(1986); Tenn. Dep't of Mental Health & Retardation v. Paul B.
88 F.3d 1466, 1472 (6th Cir. 1996). An issue of material fact is
genuine if a rational fact-finder could find in favor of either
party on the issue. Anderson, 477 U S. at 248-49; Structurlite
Plastics Corp. v. Giffith (Inre Giffith), 224 B.R 27 (B. A P.
6th Cir. 1998). Thus, summary judgnent is inappropriate "if the
evidence is such that a reasonable jury could return a verdict
for the nonnoving party." Anderson, 477 U.S. 248.

In a motion for summary judgnment, the novant bears
the initial burden to establish an absence of evidence to support
t he nonnmoving party's case. Cel otex, 477 U. S. at 322; G bson
v. Gbson (In re Gbson), 219 B.R 195, 198 (B.A.P. 6th Cir.
1998) . The burden then shifts to the nonnoving party to
denonstrate the existence of a genuine dispute. Lujan v.
Def enders of WIldlife, 504 U S. 555, 590 (1992). The evidence
must be viewed in the light nost favorable to the nonnoving
party. Adickes v. S.H Kress & Co., 398 U. S. 144, 158-59 (1970).
However, in responding to a proper nmotion for summary judgnent,
t he nonnoving party "cannot rely on the hope that the trier of
fact will disbelieve the novant's denial of a disputed fact, but
must 'present affirmative evidence in order to defeat a properly
supported notion for summary judgnent.'" Street v. J.C. Bradford
& Co., 886 F.2d 1472, 1476 (6th Cir. 1989) (quoting Liberty

Lobby, 477 U.S. at 257). That is, the nonnoving party has an



affirmative duty to direct the court's attention to those
specific portions of the record upon which it seeks to rely to
create a genuine issue of material fact. Street, 886 F.2d at
1479.
DI SCUSSI ON
Facts

Plaintiff asserts in the Conplaint that his nonthly
income barely suffices for the necessities of life. Plaintiff
further asserts that he has no current or anticipated avail abl e
income in excess of his necessary living expenses or other
resources with which to pay the student |oan debt and that any
repaynment would constitute great hardship to Plaintiff.
Plaintiff neither received a degree in the profession for which
he sought education nor is enmployed in that field. Finally, in
the Conplaint, Plaintiff states the current anount due on his
student | oan obligation, including interest, fees and collection
costs, is Ten Thousand Twenty-Four and 52/100 Dollars
($10,024.52). (Conpl., T 6.) Accordingly, Plain-tiff concludes
his student | oan obligation is dischargeable under 11 U S.C. 8§
523(a) (8).

In the Answer, Defendant denies the majority of Plain-
tiff's assertions for lack of knowl edge or insufficient
information, but specifically denies the original amunt of

Plaintiff's student | oan obligation and the outstandi ng bal ance.



In the Mdotion, Defendant states that Plaintiff's current student
| oan bal ance ampunts to Three Thousand Seven Hundred Five and
84/ 100 Dollars ($3,705.84).1 Def endant further asserts that
Plaintiff has failed to prove that he is entitled to a student
| oan discharge and, there-fore, summary judgenment should be
granted in favor of Defendant.

Plaintiff is 37 years old, married and has a six year
old son. (Def.'s Mdt., Ex. B.) Plaintiff has been unenpl oyed
since January 28, 2003 when he was laid off from SBC. (1d.)
Prior to his layoff, Plaintiff worked for SBC for 18 nonths,
earning up to Twenty-Two and 31/100 Dollars (%$22.31) per hour,
and prior to that worked for Northcoast Energy from 1992 through
April 2001. (Def.'s Mot., Exs. B & J.) Plaintiff collected
Three Hundred Ei ghty-Two Dollars ($382.00) of unenploynment per
week for a period subsequent to being laid off, but no |onger
recei ves such benefits. (Id.) Plaintiff's spouse was enpl oyed
by Humility House from 2000 to March 2003 and has been enpl oyed
by Trumbul | Menorial Hospital since March 17, 2003. (1d.) Her
hours and salary vary, with a m ni mum of working 16 hours a week

at a rate of Fifteen and 46/100 Dollars ($15.46) per hour,

Ipefendant's Mtion includes a certificate of indebtedness, si gned on June 23,
2003, indicating Plaintiff owed $4,011.31. (Def.'s Mdt., Ex. A) Wt hout pro-
viding any proof of paynment, Defendant stated in the Mtion that it received
an additional $400.00 student |oan paynment on or about August 8, 2003. (Def.'s

Mot., Attach. # 1, at 2.) However, in Plaintiff's response to interrogatories,
he indicated that he last made a student loan paynent in the anmpbunt of $50.00
over one year before the alleged paynent. (Def.'s Mt., Ex. B, T 14.) Thus,

the Court <cannot discern the actual amount of outstanding student |oan debt
owed by Plaintiff.



totaling Two Hundred Forty-Seven and 36/ 100 Dol | ars ($247.36) a
week before taxes and hospitalization. (rd.) Debt ors' tax
returns indicate that for the years 2000, 2001 and 2002, Debtors
earned Forty-One Thousand Two Hundred Ni nety-Eight Dollars
(%41, 298. 00), Forty-Nine Thousand Seven Hundred Ninety-
Five Dollars ($49,795.00) and Fifty-One Thousand N ne Hundred
Si xty-Si x Dollars ($51, 966.00) respectively. (Def.'s Mt., Exs.
Db E&F.) Plaintiff nmade no claimthat he, his wife or his son
suffer fromany nmedical disabilities. Finally, Plaintiff clains
his fam |y expenses anmount to Two Thousand Six Hundred Ei ghty-
Five Dollars ($2,685.00), including Twenty-Four Dol l ars ($24.00)
for internet access, Sixty Dollars ($60.00) for a cell phone and
Seventy-Five Dollars ($75.00) for cable. (Def.'s Mt., Ex. B,
1 16.) In addition, on or about April 1, 2003, Plaintiff
i nvested Four Thousand Dol |l ars ($4,000.00) in a 36-nonth second
chance IRA. (Def.'s Mot., Ex. G)
Legal Analysis

Sunmary judgnent is proper because there are no
genui ne issues of material fact in dispute, and Defendant, the
noving party, is entitled to judgnment as a matter of |[|aw
Al t hough Plaintiff and Defendant dispute the exact amunt of
Plaintiff's outstanding student |oan debt, the issue is not
mat eri al . A fact is material if it could affect the

determ nation of the underlying action. Anderson, 477 U.S. at



248. The legal analysis required to evaluate whether Plaintiff
is entitled to a discharge of his student |oan debt does not
hi nge upon the anount of debt owed in the case at bar. Although
circunstances could arise in which a huge discrepancy in the
out standi ng balance would inpact the deter-m nation of the
di schargeability of student |oan debt, no such circunstances
exist in this case. The discrepancy between the two outstandi ng
bal ances is only Six Thousand Three Hundred Ei ghteen and 68/ 100
Dol l ars ($6,318.68), and Defendant, the creditor, is asserting
the |l esser of the claimed anpbunts owed. If the parties cannot
agree to the exact outstanding bal ance, state court can resolve
t he issue.

Section 523(a)(8) of the Bankruptcy Code provides that
a student | oan debt is not di scharged "unl ess excepting such debt
fromdischarge . . . will inmpose an undue hardship on the debtor
and the debtor's dependents[.]" 11 U.S.C. 8§ 523(a)(8). Thi s
provi si on of the Code was enacted "to prevent indebted coll ege or
graduate students from filing for bankruptcy imediately upon
graduati on, thereby absolving thenselves of the obligation to

repay their student l|loans.” Tenn. Student Assistance Corp. V.
Hornsby (In re Hornsby), 144 F.3d 433, 436-37 (6th Cir. 1998)
(citing Cheesman v. Tenn. Student Assistance Corp. (In re
Cheesman), 25 F.3d 356, 359 (6th Cir. 1994)).

Since Congress has not defined what constitutes an



"undue hardship," courts have devised various tests to determ ne

whet her an "undue hardshi p" exists. Hornsby, 144 F.3d at 437.

The United States Court of Appeals for the Sixth Circuit has
adopted a multi-factor approach, beginning with a three-prong
anal ysi s announced by the Second Circuit in its Brunner case:

One test requires the debtor to denpnstrate

"(1) that the debtor cannot maintain, based

on current incone and expenses, a 'mniml'’

standard of living for herself and her depen-

dents if forced to repay the |l oans; (2) that

addi tional circunstances exist indicating

that this state of affairs is Ilikely

to persist for a significant portion of the

repaynment period . . .; and (3) that the

debt or has made good faith efforts to repay

the | oans.™
Cheesman, 25 F.3d at 359 (quoting Brunner v. N.Y. State Higher
Educ. Servs. Corp., 831 F.2d 395, 396 (2nd Cir. 1987)).
Addi ti onal considerations include "the amount of the debt
as well as the rate at which the interest is accruing” and "the
debtor's cl ai med expenses and current standard of living, with a
view toward ascer-taining whether the debtor has attenpted to
m nimze the expenses of hinself and his dependents.” Hornsby,
144 F.3d at 437 (quoting Rice v. United States (In re Rice), 78
F.3d 1144, 1149 (6th Cir. 1996)). Before considering the first
prong of the Brunner test, it should be noted that the debtor
bears the burden of denmobnstrating, by a preponderance of the

evi dence, that he or she qualifies for a hardship discharge.

Dol ph v. Pa. Higher Educ. Assistance Agency, 215 B.R 832, 836



(B.A.P. 6th Cir. 1998).

The first prong of the Brunner test requires Plaintiff
to denonstrate that he cannot maintain a mniml standard of
living based on current incone and expenses. Cheesman, 25 F. 3d
at 359. The mnimal standard of living requirenment essentially
provi des that debtors cannot allocate any of their financia
resources to their educational |oan creditors after providing for
their basic needs. Flores v. United States Dep't of Educ. (In re
Flores), 282 B.R 847, 853 (Bankr. N.D. Ohio 2002). The m ni nmal
standard of living requirenment does not require debtors to live
in abject poverty before a discharge is warranted, but it does
require that debtors make sonme |ifestyle adjustnents in order to
maxi m ze i ncome and m ni m ze expenses. Hornsby, 144 F.3d at 439.
Thus, anal ysis considering the first prong nust necessarily focus
on (1) Plain-tiff's current income and (2) Plaintiff's current
expenses.

As described in Plaintiff's answers to the interrog-
atories, his current nmonthly incone is based on his wife's salary
fromTrunbull Menorial Hospital. Plaintiff failed to provide the
aver age nunber of hours per week that his wi fe works, but stated
t hat she is guaranteed 16 hours of work a week at Fifteen and
46/ 100 Dol l ars ($15.46) per hour, totaling Two Hundred Forty-
Seven and 36/100 Dol lars (%$247.36) per week before taxes and

hospitalization. Thus, Plaintiff's mninmum nonthly income, for



a household of three, currently totals N ne Hundred Ei ghty-Ni ne
and 44/100 Dollars ($989.44). Yet Plaintiff clainm nonthly

expenses totaling Two Thousand Six Hundred Ei ghty-Five Dollars

(%2, 685. 00) . Al t hough several of the clainmed expenses seem
excessive, such as a Sixty Dollar ($60.00) cell phone bill and a
Seventy-Five Dollar ($75.00) cable bill, Plaintiff's nmonthly

expenses exceed his househol d i ncone by over One Thousand Dol | ars
($1, 000. 00) per month. Under these circunstances, the Court is
satisfied that Plaintiff cannot currently maintain a m nimal
standard of living for his famly if required to repay his
student | oans.

The second prong of the Brunner test requires
debtors to denonstrate that their current state of affairs is
likely to persist for a significant portion of the repaynent
period. To be discharged there should be evidence that debtors’
financial situation is unlikely to inprove in the foreseeable
future. Cheesman, 25 F.3d at 360 (The court found that debtors’
financial situation proved unlikely to improve even if both
spouses were enpl oyed using their degrees.); see Rice, 78 F. 3d at
1150; Bal aski v. Educational Credit Management Corp. (In re
Bal aski ), 280 B.R 395, 399 (Bankr. N.D. GChio 2002) (The court
found that debtor suffered from severe physical deformty and
other ailnments precluding future inprovenent in his financial

situation.).

10



This prong of the Brunner test is difficult to apply
because it is inpossible to know what the future holds for Plain-
tiff. That stated, however, it does not appear that Plaintiff
has satisfied this prong of the test. In Cheesman, the Sixth
Circuit Court of Appeals found that the debtors satisfied the
second prong, relying on the fact that the debtors' financial
position was unlikely to inprove even if the unenployed spouse
obt ai ned her desired position. Id. at 360. Plaintiff has not
proven that the sanme is true in his situation. Wile Plaintiff
and his famly cannot currently maintain a mniml standard of
living based on their current income and expenses, Plaintiff was
abl e to make paynents on his educati onal | oans when Plaintiff was
enpl oyed. Although Plaintiff failed to receive a degree in the
prof essi on for which he sought education and is not enployed in
t hat profession, he found enploynment from 1992 until 2003, and
nost recently earned Twenty-Two and 31/ 100 Dol lars ($22.31) per
hour . As stated previously, a review of Debtors' tax returns
show that for the years 2000, 2001 and 2002, Debtors earned
Forty- One Thousand Two Hundred Ni nety-Ei ght Dol | ars ($41, 298. 00),
Forty-Ni ne Thousand Seven Hundr ed Ni nety-Five Dol | ars
($49,795.00) and Fifty-One Thousand Nine Hundred Sixty-Six
Dol l ars ($51, 966. 00) respectively. The burden falls on Plaintiff
to prove that his circunstances satisfy the second prong of the

Brunner test. Unfortunately, Plain-tiff did not address this

11



guestion in his Conplaint and failed to file a reply to
Def endant's Moti on. Plaintiff failed to provide any evidence
addressing the likelihood he will be unable to obtain gainful
enpl oyment during a significant portion of the repaynment period
or to provide evidence of any health problenms that will interfere
with his ability to earn aliving. Accordingly, the second prong

of the Brunner test is not satisfied.
The third prong of the Brunner test requires Plaintiff

to denonstrate that he has made good faith efforts to repay his
| oans. I n deterni ning whether a debtor has acted in good faith
regardi ng the repaynent of educational |oans, courts consider the
foll owing factors:

(1) whether a debtor's failure to repay a
student | oan obligationis truly fromfactors
beyond the debtor's reasonable control;

(2) whether the debtor has realistically
used all their avail able financial resources
to pay the debt;

(3) whether the debtor is using their best
efforts to maxi n ze their financi al
potenti al ;

(4) the length of time after the student
| oan first becones due that the debtor seeks
to di scharge the debt;

(5) the percentage of the student | oan debt
in relation to t he debtor's t ot al
i ndebt edness| ;]

(6) whether the debtor obtained any tangible

benefit(s) from their st udent | oan
obl i gati on.

12



Flores, 282 B.R at 856; Bruen v. United States (In re Bruen),

276 B.R 837, 843-44 (Bankr. N.D. OChio 2001). The record
i ndi cates that Plaintiff has nmade paynents to reduce his student
| oan debt through the Treasury O fset Program I n addition,
Def endant acknow edges that Plaintiff has nmade a good faith
effort to repay his student |oan debt. Accordingly, the Court
finds that Plain-tiff has denonstrated good faith efforts to
repay his student | oan debt.
CONCLUSI ON

Def endant's notion for summary judgenent is granted.
Plaintiff failed to carry his burden of establishing that
undue hardship will exist if his student |oan debt is not dis-
char ged. Accordingly, a discharge of his student |oan is not
appropri ate. However, the Court acknow edges that the amount of
out st andi ng student | oan debt is unclear. |f the parties cannot
agree as to the ampunt, state court can provide resol ution.

An appropriate order shall enter.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE

13



UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRICT OF OHI O

I N RE:
CHRI S HESLOP and
Ll SA HESLOP, * CASE NUMBER 02-41190
Debt or s. *

*

kkkkhkkkhkhkhkhkhkhkkhkhkhkhhkhkikikikkhkkhkkhkkhkkkhkikikhkh*k

*

CHRI S HESLOP,
Pl ainti ff,
VS. ADVERSARY NUMBER 03-4099

UNI TED STATES DEPARTMENT OF
EDUCATI ON, et al .,

Def endant s.

L I N T S T T

kkkhkhkkhkhkhkhkhkhkhkhkhhhhkhkikhkhkhkhhhhkhkhkikhkhkhkkhkhhhhkhkikikhkhkhkhhhhkhkikikikhkhkkhkhhkhkkhkikhkk*x

*k k%%

ORDER
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For the reasons set forth in this Court's nmenorandum
opinion entered this date, Defendant's nmotion for summary

j udgnent is granted.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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