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On May 20, 2003, Debtor/Plaintiff, Amalia M Coffie
("Plaintiff"), filed an adversary proceeding objecting to the
secured status of Defendants, First Plus Consuner Finance, Inc.
and HUD Title | Loans ("Defendants"), and seeking to avoid their
respective nortgage liens onthe Plaintiff's residence | ocated at
1724 Shehy Street, Youngstown, Ohio 44506 (the "Conplaint"). The
Conpl ai nt was properly served. On May 28, 2003, the Court issued
a notice and summons that required the Defendants to file a

moti on or answer to the Conplaint within 35 days. Service of



summons was executed on June 2, 2003. The Defendants failed to
file a nmotion or an answer. On August 14, 2003, the Plaintiff
filed a motion for summary judgnment (the "Motion"), which is
currently pending before the Court and is the subject of this
order. The Defendants failed to file a response.

The procedure for granting summary judgnent is found
in Feo. R Cv. P. 56(c), made applicable to this proceeding
t hrough Fep. R. Bawr P. 7056, which provides in pertinent part
t hat

[t] he judgnment sought shall be rendered

forth-with if the pleadings, depositions,

answers to i nterrogatories, and adm ssions on

file, together with the affidavits, if any,

show that there is no genuine issue as to any

material fact and that the noving party is

entitled to a judgnent as a matter of | aw.

Fep. R Baxr. P. 7056. Summary judgnment is proper if there is no
genuine issue of material fact, and if the noving party is
entitled to judgnent as a matter of law Feo. R Cv. P. 56(c);
Cel otex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).

In a motion for sunmary judgnent, the novant bears the
initial burden to establish an absence of evidence to support
t he nonnoving party's case. Celotex, 477 U.S. at 322; G bson v.
G bson (In re G bson), 219 B.R 195, 198 (B.A. P. 6th Cir. 1998).

The burden then shifts to the nonnoving party to denonstrate the
exi stence of a genuine dispute. Lujan v. Defenders of Wldlife,
504 U. S. 555, 590 (1992). In addition, the evidence presented

must be viewed in the light npst favorable to the nonnoving



party. Adickes v. S.H Kress & Co., 398 U.S. 144, 158-59 (1970).

In the case at bar, the Plaintiff has failed to neet
her initial burden to establish that there is no genui ne i ssue of
mat erial fact in dispute. In addition to filing the Conpl aint
and Mbotion, the Plaintiff included the follow ng as exhibits to
her Moti on: (1) an affidavit of the Plaintiff in which she
attested to facts, including the value of her residence, the
homest ead exenp-tion she clainmed in Schedul e C of her bankruptcy
petition and the ampunt she currently owes respectively on her
first, second and third nortgages; and (2) a conputer printout of
t he Mahoni ng County Auditor's valuation of the property at issue.
However, the Plain-tiff failed to file any billing records or
ot her docunentation to establish the outstanding value of the
first, second and/or third nortgages. The Court cannot rely
solely on the Plaintiff's attesta-tion as to the outstanding
val ue of each of the three nortgages for the purposes of summary
j udgnment when all evidence nust be viewed in the [|ight nost
favorable to the nonnmoving party, the Defendants. The
corroboration of either the Defendants or witten documents is
needed. Because the Plaintiff failed to establish that there are
no genui ne issues of material fact in dispute, sunmmary judgment
i s denied.

The court acknowl edges that the Defendants failed
to respond to both the Conplaint and the Motion. I n these

ci rcunst ances, a nmtion for default judgnment woul d be



appropriate. However, such a notion is not presently before the
Court and therefore cannot be ruled upon.

An appropriate order shall enter.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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For the reasons set forth in this Court's nenorandum
opi nion entered this date, the notion of Debtor/Plaintiff, Amalia
M Coffie, for sunmary judgnment is denied.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE



CERTI FI CATE OF SERVI CE

I hereby certify that a copy of +the foregoing

Mermor andum Opi ni on and Order were placed in the United States

Mai |

day of January, 2005, addressed to:

AVALIA M COFFI E, 1724 Shehy Street,
Youngst own, OH 44506.

WAYNE W SARNA, ESQ., 11 Federal Plaza
Central, Metropolitan Tower, Seventh Floor,
Youngst own, OH 44503.

FI RST PLUS CONSUMER FI NANCE, | NC., 1 East Gay
Street, Col unbus, OH 43215.

HUD TITLE | LOANS, 451 7th Street, S. W,
Washi ngton, DC 20410.

M CHAEL A. GALLO, ESQ, 20 Federal Plaza
West, Suite 600, Youngstown, OH 44503.

JOANNA M ARMSTRONG



