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This cause is before the Court on a notion for summary
judgnment filed by Advanta National Bank ("Advanta"). Trust ee
M chael D. Buzulencia ("Trustee") filed a brief in opposition/cross
notion for sunmary judgnment. This Court has jurisdiction over this
matter under 28 U.S.C. 8 1334. This is a core proceedi ng under
28 U.S.C. 8 157(b)(2)(F). The followi ng constitutes the Court's
findi ngs of fact and conclusions of |aw pursuant to FeEp. R Baxk. P
7052.

I. STANDARD OF REVI EW

The procedure for granting summary judgnent is found



in Feo. R. Civ. P. 56(c), nade applicable to this proceedi ng through
Fep. R. Baxr. P. 7056, which provides in part that

[t] he judgment sought shall be rendered forth-

with if the pleadings, depositions, answers to

i nterrogatories, and adm ssions on file,

together with the affidavits, if any, show

that there is no genuine issue as to any

material fact and that the noving party is

entitled to a judgnent as a matter of | aw.
FeEp. R. Bawxr P. 7056. Sunmary judgnment is proper if there is no
genui ne issue of material fact, and the noving party is entitled
to judgnent as a matter of |aw. Fe. R. Cv. P. 56(c); Celotex

Corp. v. Catrett, 477 U. S. 317, 322-23 (1986). A fact is materi al
if it could affect the determ nation of the underlying action
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Tenn.
Dep't of Mental Health & Retardation v. Paul B., 88 F.3d 1466, 1472
(6th Cir. 1996). An issue of material fact is genuine if a
rational fact-finder could find in favor of either party on the
i ssue. Anderson, 477 U.S. at 248-49; Structurlite Plastics Corp.
v. Giffith (Inre Giffith), 224 B.R 27 (B.A P. 6th Cir. 1998).
Thus, summary judgnment is inappropriate "if the evidence is such
that a reasonable jury could return a verdict for the nonnoving
party." Anderson, 477 U.S. at 248.

In a motion for summary judgnent, the novant bears
the initial burden to establish an absence of evidence to support
t he nonnoving party's case. Celotex, 477 U S. at 322; G bson v.

G bson (In re G bson), 219 B.R 195, 198 (B.A P. 6th Cir. 1998).



The burden then shifts to the nonnmoving party to denpbnstrate the
exi stence of a genuine dispute. Lujan v. Defenders of WIldlife,
504 U. S. 555, 590 (1992). The evidence nust be viewed in the |ight
nost favorable to the nonnoving party. Adi ckes v. S.H Kress &
Co., 398 U.S. 144, 158-59 (1970). However, in responding to a
proper nmotion for summary judgnent, the nonnoving party "cannot
rely on the hope that the trier of fact wll disbelieve the
movant's deni al of a disputed fact, but nust 'present affirmative
evi dence in order to defeat a properly supported notion for summary
judgnment.'" Street v. J.C Bradford & Co., 886 F.2d 1472, 1476
(6th Cir. 1989) (quoting Liberty Lobby, 477 U S. at 257). That is,
t he nonnovi ng party has an affirmative duty to direct the court's
attention to those specific portions of the record upon which it
seeks to rely to create a genuine issue of material fact. Street,
886 F.2d at 1479.
M. FACTS

The material facts in this case are not in dispute. On
August 4, 1999, Dani el and Barbara Vrable ("Debtors") borrowed One
Hundred Seventy-Seven Thousand Dol lars ($177,000.00) from Advanta
and executed a pronissory note in favor of Advanta. As security
for the note, Debtors granted Advanta a nortgage interest in real
property |l ocated at 15010 Strader Road, East Liverpool, Ohio 43920
(the "Mortgage"). The Mortgage bears Debtors' signatures, the

signatures of David Andrasik and WIlliam Smth as w tnesses, and



is notarized by David Andrasi k.* The Mortgage was duly recorded on
August 9, 1999 in the Col unbiana County Recorder's O fice.

On March 26, 2002, Debtors filed for relief under
Chapter 7 of Title 11, United States Code. On August 14, 2002,
Trustee filed the present adversary proceeding to deternine
Advanta's interest in the above-referenced property, asserting that
Trustee has an interest in the property superior to the interests
of Advanta and that Advanta should be declared an unsecured
creditor of the estate pursuant to 11 U S.C § 547.

In support of Trustee's notion for summary judgnment,
Trustee subnmitted an affidavit in which Debtors assert the Mortgage
was not properly executed under Ohio | aw. Debtors' sworn affidavit
provi des as foll ows:

We, Daniel & Barbara Vrable, being first duly
sworn, state upon our oath as follows:

1. W are the Debtors in a Chapter 7
bankruptcy proceeding filed in the Northern
District of Ohio, Case No. 02-41253.

2. On or about 8/4/1999, We [sic] executed a
nortgage in favor of Advanta National Bank or
a nortgage on residence located at 15010
Strader Rd., East Liverpool, OH 43920.

3. Only one representative from Advanta
Nati onal Bank witnessed the nortgage.

4. The only individuals present at the tinme
that We [sic] executed the nortgage wth
Advanta National Bank were ourselves, and a

lunder the law of Chio a notary can both notarize the Mrtgage's acknow edgnent
and sign the attestation as one of the two wtnesses to the signature. Wayne
Bldg. & Loan Co. v. Hoover, 231 NE2d 873, 875 (1967) (citing Read v. Toledo
Loan Co., 67 N E 729 (1903)).



represen-tative from Advanta National Bank.
There were not any other individuals present to
wi t ness the execution of the nortgage docunents
in favor of Advanta National Bank nor did
i ndividual [sic] from Advanta National Bank
claimto be a notary public.

5. To the best of nmy [sic] know edge and

belief, said nortgage was recorded anongst the

records of the Col umbi ana County Recorder.
(Aff. of Debtors in Supp. of Trustee's Br. in Opp'n to Advanta's
Mot. for Summ J.) Since the only individuals present at the tinme
the Mortgage was executed were Debtors and a representative from
Advanta, Trustee argues the Mirtgage does not conply with the
formalities required by the version of Ohio Revised Code § 5301.01
in effect at the tinme the Mrtgage was executed. Accordi ngly,
Trustee asserts that the defectively executed Mdrtgage could have
been avoided by a bankruptcy trustee, pursuant to 11 U S. C. 8§
544(a)(3), had Debtors filed their petition for relief before
February 1, 2002, the effective date of Ohio Revised Code 8§
5301. 01, as amended.?

Trust ee contends that, because the Modrtgage was avoi dabl e
had a bankruptcy petition been filed before February 1, 2002, a
trans-fer occurred, for the purposes of preferential transfer
anal ysis, on February 1, 2002, pursuant to 11 U.S.C. §8 547(e). For
t he purposes of 8§ 547, the Bankruptcy Code provides that a transfer

of real property is perfected when a bona fide purchaser for val ue

2This amended statute eliminates the two witness requirenent to be a valid nort-
gage.



cannot attack the nortgage. 11 U S.C. 8 547(e)(1)(A). Thus,
Trustee con-tends that the Mortgage, which had previously been
deemed defective under Ohio Revised Code 8 5301.01 and therefore
coul d have been avoi ded by Trustee, was perfected on February 1,
2002. The Bankruptcy Code further provides, for the purposes of
8§ 547, a transfer occurs "at the time such transfer is perfected,
if such transfer is per-fected" nore than 10 days follow ng the
execution of +the Mortgage. See 11 U. S.C. 8§ 547(e)(2)(B).
Accordingly, Trustee concludes the transfer of the Mortgage
occurred on February 1, 2002, 54 days prior to the petition date,
March 26, 2002. Trustee asserts the transfer of the Mirtgage was
made for the benefit of Advanta, on account of an antecedent debt,
made while Debtors were insolvent, within 90 days of the petition
date and enabl ed Advanta to receive nore than it otherw se would
receive. Accordingly, Trustee maintains that the Mrtgage can be
avoi ded as a preferential transfer pursuant to 11 U S.C. § 547(e)
and summary judgnment should be granted in its favor.

Advanta argues the Mortgage cannot be avoi ded by a bank-
ruptcy trustee under 11 U. S.C. 8§ 544(a) because, pursuant to Chio
Revi sed Code § 5301.01, as anended, the Mortgage was not defective
when the petition was filed. Advanta argues that whether two wit-
nesses attested to the Moirtgage is immterial because the

applicable statute, Ohio Revised Code 8§ 5301.01(B), as anended,



does not require the attestation of two witnesses.® Under the
anended statute, even if the Mirtgage was not signed in the
presence of two witnesses, it is deenmed properly executed unl ess
it was obtained by fraud, for which no evidence has been present ed.
The anmended statute also provides that the original recording of
the Mortgage is deened constructive notice. Accordingly, Advanta
concl udes Trustee cannot avoid the Mdirtgage under 11 U. S. C. § 544,

In addition, Advanta argues the Mortgage cannot be
avoi ded under 11 U.S.C. 8§ 547(b) because the transfer of the
Mortgage did not occur within the 90 days prior to the petition
dat e. Advanta maintains that Debtors transferred a nortgage
interest to Advanta in August 1999 and not on February 1, 2002,
pursuant to Ohio Revised Code 8§ 5301.01(B), as anended.
Accordingly, the Mdirtgage cannot be avoided as a preferential
transfer. Advanta asserts summary judgment should be granted in

its favor.

I1r. DI SCUSSI ON
The Bankruptcy Code provides the trustee with the power
to avoid certain preferential transfers, pursuant to 11 U S.C. 8§
547, which states:
(b) Except as provided in subsection (c) of

this section, the trustee nmy avoid any
transfer of an interest of the debtor in

Spdvanta has not  subnitted an affidavit to rebut Debtors' assertion that two
witnesses did not attest to the execution of the Mrtgage.
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property —-
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent
debt owed by the debtor before such
transfer was made;
(3) nmade while the debtor was insolvent;
(4) nmde —-
(A) on or within 90 days before the
date of the filing of the petition;

or

(B) between ninety days and one year
before the date of the filing of the

petition, if such creditor at the
tinme of such transfer was an i nsider;
and

(5) that enabl es such creditor to receive
more than such creditor would receive if

(A) the case were a case under chap-
ter 7 of this title;

(B) the transfer had not been made;
and

(C) such creditor received paynment
of such debt to the extent provided
by the provisions of this title.
11 U.S.C. 8§ 547(b) (enphasis added).
Trust ee and Advanta both seek summary judgnent and do not
di spute the material facts at issue, but have divergent views over
whet her a transfer occurred within the 90 days prior to petition

date, as required by 11 U.S.C. 8 547(b). This dispute raises two

questions. First, was the Mdirtgage transferred to Advanta within



90 days before Debtors filed their bankruptcy petition? Second,
does retroactive application of OChio Revised Code 8 5301.01, as
anmended, violate the Chio Constitution?

A. Was the Mdirtgage transferred to Advanta within 90 days
before Debtors filed their bankruptcy petition?

The Bankruptcy Code defines the term transfer in very
broad terns. It defines transfer as, "every nopde, direct or
i ndirect, absolute or conditional, voluntary or involuntary, of
di sposing of or parting with property or with an interest in
property, including retention of title as a security interest and
forecl osure of the debtor's equity of redenption[.]" 11 U S.C 8§
101(54). The Bank-ruptcy Code supplements this definition for
preferential transfer analysis. The Bankruptcy Code provi des that,
for the purposes of 8 547, a transfer of real property is perfected
when a bona fide purchaser for value cannot attack the nortgage.*
11 U.S.C. § 547(e). It further provides that, for the purposes of
8§ 547, a transfer is made, "at the tinme such transfer takes effect
between the transferor and the transferee, if such transfer is
perfected at, or wthin 10 days after, such time, except as
provided in subsection (c)(3)(B)J[.]" 11 U.S.C. 8 547(e)(2)(A).

Alternatively, the transfer occurs, "at the time such transfer is

4" For the purposes of this section, a transfer of real ©property other than
fixtures, but including the interest of a seller or purchaser under a contract
for the sale of real property, is perfected when a bona fide purchaser of such
property from the debtor against whom applicable law permts such transfer to be
perfected cannot acquire an interest that is superior to the interest of the
transferee[.]" 11 U.S.C. 8§ 547(e)(1)(A).



perfected, if such transfer is perfected after such 10 days[.]'
11 U.S.C. § 547(e)(2)(B).

The Court nust also consider relevant state |aw when
anal yzi ng the Mortgage transfer date. The Suprenme Court expl ai ned,
"[w] hat constitutes a transfer and when it
is conplete” is a matter of federal law. This

IS unsurprising since, as noted above, the
statute itself provides a definition of

“transfer.” But that definition in turn
i ncludes references to parting with "property"
and "interest[s] in prop-erty."” In the absence

of any controlling federal |aw, "property" and
“interests in property" are creatures of state
I aw. ("Congress has generally left the
determ nati on of property rights in the assets
of a bankrupt's estate to state |aw").

Barnhill v. Johnson, 503 U.S. 393, 397-98 (1992) (citations
omtted). | ssues concerning real property located in Ohio are
governed by Ohio |aw. Sinon v. Chase Manhattan Bank (In re

Zapt ocky), 250 F.3d 1020, 1024 (6th Cir. 2001) (citing Watson v.
Kenlick Coal Co., Inc., 498 F.2d 1183, 1190 (6th Cir. 1974)).
Accordingly, the Court nust exam ne Chio |law to determ ne whet her,
under Chio law, a transfer of the Mdirtgage was made within 90 days
prior to the petition date.

The pertinent state | aw has been anended several tines in
recent years. Historically, under Chio | aw, the proper execution
of a nortgage required the nortgagor to sign the nortgage deed and
that the nortgagor's signature be attested by two w tnesses and
acknow - edged or certified by a notary public (or other designated

official). In re Zaptocky, 250 F.3d at 1024; see O4o0 Reviseb Cooe
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AwN. 8 5301.01 (West 1998). A nortgage that failed to neet these
three prerequisites was defectively executed. A defectively
execut ed nortgage was not entitled to be recorded and thus fail ed
to place a bona fide purchaser on constructive notice of the
encunbrance. Citizens Nat'l Bank v. Denison, 133 N.E. 2d 329, 333
(Ohio 1956); Am ck v. Wodworth, 50 N.E. 437 (Ohio 1898); Thanes
v. Asia's Janitorial Serv., Inc., 611 N E.2d 948 (Ohio App. Dist.
1992). Accordingly, since a defectively executed nortgage di d not
place a bona fide purchaser on constructive notice of the
encunbrance, bankruptcy trustees were permtted to avoid i nproperly
execut ed nortgages under 11 U. S.C. 8§ 544(a)(3). See Zaptocky, 250
F.3d 1020; Davis v. Ocwen Fed. Savs. Bank (In re Haviaras), 266
B.R 792 (N.D. Chio 2001).

The Ohi o General Assenbly sought to nullify the historic
doctrine that a defective nortgage, even though recorded, failed
to put a bona fide purchaser on constructive notice of the
encunbrance by enacting Anmended Substitute House Bill 163, which
was effective June 30, 1999, and adopted Ohio Revised Code 8§
5301. 234. Kovacs v. First Union Honme Equity Bank, 2002 U.S. Dist.
LEXI S 23260, at *3 (N.D. Ohio Dec. 3, 2002). The statute provided,
"[a]l ny recorded nortgage is irrebuttably presumed to be properly
executed, regardless of any actual or alleged defect in the
wi t nessing or acknow edgnent on the nortgage[.]" O+40 Reviseb Coe

ANN. 8§ 5301. 234(A) (West 2000) (repealed 2002). Section 5301.234

11



of the Ohio Revised Code was in effect when the Modrtgage at issue
was executed and recorded, in August 1999. However, the Sixth
Circuit has held that Ohio Revised Code 8§ 5301.234 s
unconsti tutional because it violates the Chio Constitution's one-
subj ect rule. Huf fman v. First Union Honme Equity Bank, 369 F.3d
972, 975 (6th Cir. 2004). Generally, "when a statute is held to
have been unconstitutional as of its enactnment, that statute is
void ad initio." Rossborough Mg. Co. v. Trinble, 301 F.3d 482,
491 (6th Cir. 2002). Accordingly, Ohio Revised Code § 5301.234 is
void ad initio and the lawin effect when the Mirtgage was execut ed
and recorded was the fornmer Ohio Revised Code § 5301.01. Thus,
when the Mdirtgage was initially executed, two w tnesses were
required to attest and acknow edge the nortgagor's signature to
create a properly executed nortgage.

While the Mortgage at issue bears the signature of nore
than three parties, this Court nust conclude that only three
parties were present when the Mrtgage was executed. Advanta, by
relying solely on the Mortgage itself, has produced evidence from
which this Court could concluded that two persons, other than
Debt ors, signed the Mort-gage. However, evidence that the Mrtgage
was signed by two persons, other than Debtors, is not the sanme as
evi dence that two persons wi tnessed or were present when Debtors

signed the Mortgage. See Buzulencia v. TMS Mortgage, Inc. (In re

Baker), 300 B.R 298, 303 (Bankr. N.D. Ohio 2003) (citing Suhar v.
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Land (In re Land), 289 B.R 71, 77 (Bankr. N.D. GChio 2003)). By

failing to submt any affidavits stating that nore than three
persons were present, Advanta has not rebutted the assertion that
only three parties - the two Debtors and one witness - were indeed
present when the Mortgage was executed. Accordingly, for purposes
of wei ghing Trustee's notion for summary judgment agai nst Advant a,
this Court nust conclude that two witnesses did not attest to the
Mor t gage.

Generally, a contract is governed by the lawin effect at
the time the contract is signed. In re Baker, 300 B.R. at 305.
Pur-suant to the terns of Ohio Revised Code § 5301.01 - the lawin
ef fect when the Mortgage was signed - the Mortgage was defectively
executed. However, the Ohio General Assenbly has the power to pass
a retroactive law so long as the | aw does not violate Article I,
8§ 28 of the Ohio Constitution. 1d. The General Assenbly anended
Chio Revised Code 8 5301.01, effective February 1, 2002, and
intended it to apply retroactively, with limted exception.

Ohi 0 Revised Code § 5301.01, as anended, elimnated the
hi storic two witness requirenent. It provides that, for a nortgage
to be valid, the nortgagor nust sign the nortgage deed and the

nort gagor' s signature nust be acknow edged or certified by a notary

public (or other designated official). OHo Reviseb Cooe AN, 8
5301. 01, (West 2004). The attestation of two witnesses is no
| onger required. In addition, Ohio Revised Code § 5301.01, as

13



anended, provides that a nortgage executed prior to the anmendnment's

effective date is pre-suned valid even if it was not attested by

two witnesses,

unl ess the nortgagor's signature was obtained by

fraud or unl ess vested rights cane into exi stence prior to February

1, 2002.

O4o Revisep Cooe ANN. 8 5301.01(B). The statute provides,

if a nortgage,

OHo RevseD Cooe ANN. 8 5301.01. Accordingly, if 8§ 5301.01,

anended,

was executed prior to February 1, 2002, and was
not acknow edged in the presence of, or was not
attested by, two witnesses as required by this
section prior to that date, both of the
foll ow ng apply:

(a) The instrunment is deened properly
executed and is presuned to be wvalid
unless the signature of the grantor,
nort gagor, vendor, or lessor in the case
of a deed, nortgage, land contract, or
| ease or of the settlor and trustee in the
case of a menoradum of trust was obtained
by fraud.

(b) The recording of the instrunent in
the office of the country recorder of the
county in which the subject property is
Situated is constructive notice of the
instrunent to all persons, including
without Iimtation, a subsequent purchaser
in good faith or any other subsequent
hol der of an interest in the property,
regardl ess of whether the instrunment was
recorded prior to, on, or after February
1, 2002.

(2) Division (B)(1) of this section does not
af fect any accrued substantive rights or vested
rights that came into existence prior to
February 1, 2002.

as

retroactively governs the nortgage, the nortgage woul d be

14



deemed properly executed and the recording would provide
constructive notice regardless of whether two witnesses attested
to the nortgagor's signa-ture.

In the case at bar, Trustee acknow edges that pursuant to
the terms of Ohio Revised Code § 5301.01, as anended, and 11 U. S.C.
8 544, he is unable to avoid the Mdirtgage in the present circum
stances. However, Trustee asserts that the Mortgage di d not becone
perfected until February 1, 2002 because, until that point, Trustee
woul d have been able to avoid the defective nortgage under 8§ 544
and, therefore, a purchaser in good faith could have attacked the
Mor t gage. For the purposes of preferential analysis, a transfer
occurs at the tinme such transfer is perfected if it has not been
perfected within 10 days following the day such transfer takes
effect; a transfer of real property is perfected when a bona fide
purchaser for value cannot attack the nortgage. 11 U.S.C. 8
547(e). Trustee argues that, accordingly, under the definition of
transfer set forth in 8 547(e), the Mrtgage was transferred to
Advanta on February 1, 2002, well within the 90 day period required
to be an avoidable preferential transfer. This analysis fails
because Trustee i nappropriately applies the retroactive application
of Ohio Revised Code § 5301.01, as anended.

Ohi o Revised Code 8 5301.01(B), as amended, explicitly
provi des that a defectively witnessed nortgage executed prior to

February 1, 2002, "is deemed properly executed and is presuned to

15



be valid[,]" unless such nortgage was obtained by fraud. CHo
Revisec Cooe AWN. 8 5301.01(B). Thus, 8 5301.01, as anended, causes
nort gages that were once | abeled defective to be deenmed valid
retroactively upon inception/the record date. In addition, the
statute provides that the recording of a nortgage with the county
recorder provides constructive notice, regardless of whether the
instrunent was recorded prior to February 1, 2002, unless the
nort gage was obtai ned by fraud.

Ohi o Revi sed Code 8§ 5301.01, as anended, does not apply
retroactively if doing so would "affect any accrued substantive
rights or vested rights that cane into exi stence prior to February
1, 2002." Atrustee' s right to avoid a preferential transfer vests
when the petition is filed. |In the case at bar, Trustee's rights
vested on March 26, 2002, 54 days after § 5301.01, as anended,
becanme effective on February 1, 2002. Because Trustee's rights
were not vested as of February 1, 2002, retroactive application of
the anmended 8 5301.01 does not affect "any accrued substantive
rights or vested rights[.]" Accordingly, retroactive application
of Ohio Revised Code 8§ 5301.01, as anended, is appropriate in the
case at bar

The Mdrtgage was executed on August 4, 1999 and duly
recorded on August 9, 1999. For the purposes of preferential
transfer analysis, the Bankruptcy Code provides that a transfer is

made "at the ti me such transfer takes effect between the transferor

16



and the trans-feree, if such transfer is perfected at, or within
10 days after, such time[.]" 11 U.S.C. 8 547(e)(1)(A). Perfection
occurs when a bona fide purchaser for value cannot attack the
nort gage. 11 U.S.C. 8§ 547(e). Pursuant to the retroactive
application of § 5301.01, as anended, the Mrtgage was deened
perfected within the 10 day period because the transfer of a

nortgage "is deemed properly executed and is presumed to be
valid[.]" The retroactive |anguage within Ohio Revised Code 8§
5301. 01, as anended, indicates the OChio General Assembly intended
to elimnate the two witness requirenent and validate previously
def ective nortgages. To interpret 8§ 5301.01, as anended, as
transferring interest in the Mortgage on February 1, 2002 ignores
t he purpose and inpact of retroactive statutory application.
Pursuant to 8 5301.01, as anended, the Mortgage was transferred to
Advanta in August 1999, well before 90 days prior to the petition
dat e.

Under Ohio lawas it existed at the tine the Mdirtgage was
recorded, Advanta's Mortgage coul d have been avoi ded by a bona fi de
purchaser of real property. However, retroactive application of
Ohi o Revi sed Code § 5301.01, as anended, nmkes the Mortgage valid
upon its execution. Therefore, if retroactive application of §
5301. 01, as anended, is constitutional, the transfer occurred nore

than 90 days prior to filing for bankruptcy and Trustee may not

avoid the Mortgage as a preferential transfer. Accordingly, this

17



Court nust determ ne whether Ohio Revised Code 8§ 5301.01, as
amended, can be applied retro-actively w thout violating Article

1, 8§ 28 of the Ohio Constitution.

B. Does retroactive application of Chio Revised Code
8§ 5301.01, as anended, violate the OChio Constitution?

Article I'l, 8 28 of the Ohio Constitution provides the
Chi o General Assenbly with the power to pass retroactive laws to
cure "om ssions, defects, and errors, in instrunents and
proceedi ngs, arising out of their want of conformty with the | aws

of this state[,]" but specifically denies the power to pass

retroactive laws inpairing the obligation of contracts. OHo
Const., art. 11, 8 28. \When determnm ning whet her an anmended statute
can be applied retroactively under Article Il, 8 28 of the Ohio

Constitution, the Ohio Supreme Court established a two part test:
(1) whether the Ohio General Assenbly expressly intended the
statute to apply retroactively and (2) whether the retroactive
statute is remedi al or substantive. State v. Cook, 700 N. E. 2d 570,
576 (1998) (citing Van Fossen v. Babcock & WIlcox Co., 522 N E.2d
489 (1988)). In the case at bar, both prongs of the test are net
and Ohi o Revised Code § 5301.01, as anended, can constitutionally
be applied retroactively.

First, the Court nust consider whether the Chio General
Assenbly expressly intended Ohio Revised Code § 5301.01, as

anmended, to apply retroactively. It explicitly stated as foll ows:
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The General Assenbly declares its intent that
the anmendnment made by this act to section
5301. 01 of the Revised Code is retrospective in
its operation and is renedial in its
application to instruments described in that
section that were executed or recorded prior to
the effective date of this act, except that the
amendrment does not affect any substantive

rights or vested rights that canme into
exi stence prior to the effective date of this
act.

H R 279, 124th Gen. Assem, Reg. Sess. (Ohio 2001-02). Thus, the
Ohi o CGeneral Assenbly clearly denonstrated an intent that Ohio
Revi sed Code 8§ 5301. 01, as amended, should apply retroactively.
Second, the Court nust consider whether the retroactive
application of Ohio Revised Code § 5301.01, as anended, is renedi al
or substantive. "Alaw changes substantive rights when it 'creates
or inposes an obligation where none existed before,' whereas
remedi al provisions 'have to do with the methods and procedure by
whi ch rights are recogni zed, protected and enforced, not with the

rights themselves.'" Huffman, 369 F.3d at 977 n.5 (citing Wi

v. Taxi cabs of Cincinnati, Inc., 39 N E. 2d 148, 151 (Chio 1942)).
Ohi o Revised Code 8§ 5301.01, as anended, explicitly limts its
retroactive application to instances in which it "does not affect
any accrued substantive rights or vested rights that came into
exi stence prior to February 1, 2002." OHo Reviseb Cooe AN 8
5301.01(B)(2). ©Ohio Revised Code 8§ 5301.01, as anmended, does not

grant any newrights. Rather it sinply changes the proof required
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to enforce nortgages entered into prior to February 1, 2002. \When
Debtors signed the Mdrtgage, they intended to enter into a | awful
nort gage. "Section 5301.01, as anmended, acconplishes that intent.”
Kovacs, 2002 U.S. Dist. LEXIS 23260, at *10. Ohio Revised Code 8§
5301.01(B), as anended, cures the defect of failing to obtain two
witness attestations to the execution of a nortgage that 1is
subsequently recorded. Accordingly, Ohio Revised Code 8§ 5301.01,
as anended, is renedial in nature. Thus, because the Ohio General
Assenbl y expressly i ntended retroactive application and the statute
is remedial in nature, OChio Revised Code § 5301.01, as anended,
does not violate Article I'l, §8 28 of the Ohio Constitution.
I'V... CONCLUSI ON

Trustee cannot avoid the Mrtgage as a preferential
transfer pursuant to 11 U.S.C. 8§ 547(b). Accordingly, Advanta's
nmotion for summary judgnent is hereby granted and Trustee's brief
i n opposition/ cross motion for sunmary judgnent is hereby denied
pursuant to 11 U . S.C. § 547(b).

An appropriate order shall enter

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRICT OF OHI O
I N RE:

DANI EL VRABLE and

BARBARA VRABLE, CASE NUMBER 02-41253

Debt or s.

kkkkhkhkkkhkhkhkhkhkkhkhkhkhkhkhkikikhkhkhkkhkkhkhkkkkk*k

T R T

M CHAEL D. BUZULENCI A, TRUSTEE, *
Pl aintiff,
VS. ADVERSARY NUMBER 02-4128

DANI EL VRABLE, et al.,

Def endant s.

R R T T

E R I S I R S I b S b S S S R b S R e i I b i b S S

*xkkk k%

ORDER

ER I b S I R I b S b S S I S Sk S b S R R S I S S b S S R S

*kkk k%

For the reasons set forth in this Court's menorandum
opinion entered this date, Advanta National Bank's motion for
sunmary judgnment agai nst Trustee M chael D. Buzul encia pursuant to
11 U.S.C. § 547(b) is granted. Trustee M chael D. Buzulencia's
brief in opposition/cross notion for summary judgment against
Advanta National Bank pursuant to 11 U.S.C. 8 547(b) is deni ed.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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