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A trial was held in this matter on Novenber 23, 2004.
Debtor/Plaintiff, Thomas Francis Barrett, Jr. ("Debtor"™ or
"Plain-tiff"), was represented by Robert A. Ciotola. Esqg.
Def endant, Educational Credit Managenent Corporation ("ECMC' or
"Defendant"), was represented by Frederick S. Coonbs, I1Il, Esq.
This Court has jurisdiction of this case under 28 U . S.C. § 1334.
This matter constitutes a core proceeding under 28 U S.C. 8
157(b)(2)(i). Furthernore, in accordance with Fep. R Bawkr P.
7052, the Court's findings of fact and concl usi ons of | aw are set

forth in this opinion,



FACTS

Debtor filed a voluntary Chapter 7 bankruptcy petition
on Decenber 28, 2001.! Debtor's schedul es indicated that he owns
no real property and only mniml personal property, including
househol d goods and furnishings valued at Three Hundred Dol -
| ars ($300.00), wearing apparel valued at Three Hundred Dol |l ars
($300.00), a conputer valued at Two Hundred Dol | ars ($200. 00) and
cash or other financial accounts in the ampunt of Three Hundred
Twenty Dol l ars ($320.00). Debtor listed no secured or unsecured
priority claims and |isted unsecured nonpriority clains in the
ampunt of Three Hundred Two Thousand Three Hundred Forty-Two
Dol l ars ($302, 342.00). Approximately 60% of the unsecured
schedul ed debt, i.e., One Hundred Eighty-Three Thousand Seven
Hundred Eighty-One Dollars ($183,781.00), 1is described as
"medical bills."” Debtor also scheduled two student |oans in the
total anount of Ni nety-Four Thousand Seven Hundred Fifty-One
Dol l ars ($94, 751.00) (one in the ampunt of Sixty-Ni ne Thousand
Five Hundred Fifty Dollars ($69,550.00) and the other in the
ampunt of Twenty-Five Thousand Two Hundred One Dollars
($25, 201.00)). As such, the scheduled student |oans were

approxi mately half of Debtor's schedul ed nedical bills.

Ipebtor's vol unt ary petition dated 11-13-01 and schedules thereto were admtted
collectively as Exhibit 1 at the trial.



Plaintiff filed the instant adversary proceeding on
Septenber 27, 2002 seeking a discharge of his student |oans on
t he basis of undue hardship. On November 19, 2002, the Court
entered an order granting the notion to substitute party,
ECMC for original Defendant, Sallie Mae Servicing. Def endant
filed its answer on Novenber 19, 2002. The trial in the matter
was schedul ed and continued fromtime to time and was held on
Novenber 23, 2004.

In its opening statenment, Defendant stated it had
obtained all the student | oans by assignment and that the anmount
of the student |oans was not at issue. Plaintiff testified on
his own behalf, but did not present any other w tnesses.
Def endant did not present any w tnesses.

Plaintiff is a 34 year old single man with a | ong
hi story of medi cal problens, some of which occurred prior to the
ti me he obtained the student | oans at issue.? Plaintiff received
hi s under-graduate degree from the University of Rhode Island

wi t hout the assistance of any governnment backed student | oans.

2plaintiff's health problens began when he was an undergraduate at t he

University of Rhode Island in 1989. He was initially diagnosed with nono-
nucl eosi s. In the fall of 1991, after he noticed that he had black spots in
his field of vision, he was diagnosed with Pars Plinitus, a disease of the
retina, which is also an autoimune condition. During spring senester 1992,

Plaintiff began to suffer high fevers, severe night sweats and |oss of weight.
Hs synptons becane so severe that he left the University of Rhode Island and

returned to his parents' hone in Youngstown, Chio, to seek treatnent. Al t hough
he consulted a physician and had blood tests and a CAT scan, his synptons
subsided and the doctor was not able to make a diagnosis. Despite his health

problens, Plaintiff returned to the University of Rhode Island, finished his
under graduate work and recei ved his degree.



Plaintiff testified that although he was "not 100%
heal thy, he started a graduate school programat the University
of St. Louis in 1996 to obtain a Master's degree in Health Adm n-
istration and an MBA. At this tine he applied for and received
the first of his student | oans. As part of his course work
Plaintiff took certain medical classes at the nedical school from
doctors, including courses in cystol ogy, gross anatony and neuro
anatony. In addition to the student |oans, Plaintiff sought and
obt ai ned enpl oynent at St. Louis Hospital to help pay for school
and his living expenses.?3

By the spring of 1999 when he received his graduate
degree from St. Louis University, Plaintiff was ill with high
fevers, night sweats and wei ght | oss. In October 1999, a CAT
scan showed that Plaintiff had an enlarged liver and spleen
A biopsy of the liver showed an i nfection, but was inconcl usive.
He subsequently left St. Louis and returned to Youngstown.
Plaintiff testified that during this time a "good day" consi sted

of having a tenperature of 102 degrees and suffering from night

8In order to work at the hospi tal, Plaintiff had to be inoculated with
vaccinations for MW DPT and Hepatitis B. About this tine, Plaintiff began
to lose sensation in his feet, which he described as feeling like "pins and
needl es. " This loss of sensation became so bad that he could not tell the
difference between hot and cold. It was determined that Plaintiff's synptons
were not related to the inoculations. Additionally, in Mrch 1997, Plaintiff
experienced a Transient |Ischemic Attack ("TIA"), which resulted in right side
hem -paresis (i.e., paralysis to his right side). He was hospitalized for this
condition and given tests and nedication. Plaintiff said that the TIA caused

him to lose grammar skills and that he had to relearn grammar after his release
fromthe hospital.



sweats and severe pain. During the sumrer of 2000, Plaintiff was
treated at the Cleveland Clinic by Dr. Brad Pohlman, an
oncologist. At this time, Plaintiff was diagnosed with Hodgkin
| ymphonma, stage | VB. He was treated with a conbination of
chenot herapy cal led ABVD every two weeks for a period of nine
nont hs. ABVD consi sts of Adrionycin, Bleonycin, Vinblastine and
Di car bi zi ne. Plaintiff testified that these drugs had adverse
effects on his lungs and circul atory system

Plaintiff's Hodgkin | ynphoma is currently in rem ssion,
as evidenced by a letter from Dr. Pohl man, dated February 14,
2003. 4 This letter indicates that Plaintiff received eight
cycl es of ABVD, ending in March 2001 and that he additionally had
vasculitis, which preceded the diagnosis of |ynmphoma. Plaintiff
testified that Dr. Pohl man was not involved with his treatnent or
di agnosi s of Avascul ar Necrosis and that the letter was witten
prior to Plain-tiff's diagnosis of Avascul ar Necrosis.

Plaintiff testified that in October 2002, he began
havi ng severe pain in his right shoul der and pain (although | ess
severe) in his left shoul der. Hi s doctor prescribed Oxycontin
for the pain (20 ng twice a day), but Plaintiff testified that he
had "break t hrough" pain that the nedication did not control. He
was di agnosed with Avascul ar Necrosis, which is a condition that

causes the patient's bones to die from |ack of blood supply.

“This letter was adnitted as Exhibit 6 at the trial.
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Plaintiff testified that he suffered from "massive" pain,
predom nantly in his shoulders, but also in his hips and knees.
He had surgery on his right shoulder at the Cleveland Clinic in
April 2004. After the surgery, which replaced the shoul der joint
with a titanium cap, he continued to experience extreme pain in
the right shoulder that was not controlled by pain medication.
I n August 2004, he had a second surgery to the right shoul der at
the Cleveland Clinic when it was determ ned that the repl acenent
cap was | oose. At the tinme of the trial, Plaintiff was wearing
a sling on his right armto support the shoul der and was still
recovering fromthe August surgery. Plaintiff testified that he
currently cannot even hold a cup of coffee in his right hand
because of the pain in his right shoul der. He is currently
taking 40 nmg of Oxycontin three times per day and two other
nmedi cations, but Plaintiff testified that they are not sufficient
to control the pain. In addition to severe pain in his right
shoul der, Plaintiff said that he has pain in his left shoul der
equi valent to the pain he had in his right shoulder prior to the
first surgery, as well as pain in both hips and knees. He
antici pates that he will have to have additional surgery on al
of these joints because of the Avascul ar Necrosis, but that the
surgeries will have to be done sequentially, allowing tine for
each of the prior surgeries to heal

Plaintiff's nmedical condition has deteriorated since



filing the Chapter 7 petition, causing himto incur additiona
debt for medical bills and expenses in the approxi mate anount of
Twenty Thousand Dol | ars ($20, 000.00), which he said he cannot
afford to pay. He currently goes to the Cleveland Clinic for
doctor visits five times per nmonth and incurs a Twenty Dol |l ar
($20.00) co-pay for each visit. He has travel and parking
rel ated expenses with each doctor visit. Although Plaintiff's
amended Schedule J lists nmonthly expenses for prescriptions in
t he amount of Three Hun-dred Dol lars ($300.00), he testified that
his prescriptions run Six Hundred Dollars ($600.00) per nonth.
Because of his health problenms, Plaintiff testified that it is
important for him to maintain his health insurance through
United Health Care, which costs approxinmately One Thousand
Dol | ars ($1, 000.00) per nmonth. Because he does not have incone
to pay for health insurance, Plaintiff testified that his parents
hel p him out by paying that bill and sone others. He further
testified that his parents are in their md-60'"s and that he
cannot count on their financial help into the future.

Plaintiff testified that he has never been able to work
full time because of the pain he experiences. He has held sone
part-time jobs in the past and he is currently self enployed
doi ng conputer related work.> Plaintiff said that he has | ooked

for part-time work in his field, utilizing both the Internet and

SHe testified that he is able to nove a conputer nmouse with his left hand.
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applying to the nmedical facilities where he receives treatnent,
but part-time work for which he is qualified is not avail able.
In seeking work, he stated that potential enployers always |ose
interest in himwhen they learn of his health related problens.
Plaintiff further testified that, because of the severe pain,
which he is not able to control with nedication, and/or the
several anticipated surgeries on his other shoul der, hips and
knees — each with a recovery period - he does not anticipate
being able to work full time into the foreseeable future.

In addition to not being able to make paynents on the
debt for nedical bills, Plaintiff stated that he could not afford
to pay his student |loans. He further testified that, although he
had not nade any paynents on the two student | oans, he had al ways
had def ernents based upon his health probl ens and/ or his econon c
ci rcumst ances. As a consequence, no paynments have actually
become due on the loans. |In addition, Plaintiff testified that
he had not taken advantage of the Income Contingent Repaynent
Program ("I CRP") because the inconme taxes for which he would be
liable on the amount of debt that would be forgiven by the
government was alnost as |arge as the principal anount of the
unpai d student |oans. Plain-tiff testified that he had used the
| CRP computer programto calculate his paynents using an incone
of Fifteen Thousand Dol |l ars ($15, 000.00) per year (despite the

fact that his i ncome has not been that high in the past coupl e of



years), | oan anmount of One Hundred Thousand Dol | ars ($100, 000. 00)
and a 4% interest rate. Using those figures, at the end of 25
years, Plaintiff would have nmade only nodest paynments on the
| oans, requiring the government to wite off approximtely Two
Hundred Sixty-Eight Thousand Seven Hundred Sixty-One Dollars
(%268, 761.00), which wite off amount would be attributable as
t axabl e income to Plaintiff. |If he used ICRP, Plaintiff would,
in effect, be tradi ng one nondi schargeabl e debt for another.
LEGAL ANALYSI S

In the Bankruptcy Code, Congress has enacted public
policy making student |oans generally nondi schargeabl e. The
Bankrupt cy Code provi des:

A di scharge under section 727, 1141, 1228(a),

1228(b), or 1328(b) of this title does not
di s-charge an i ndi vi dual debtor fromany debt

(8 for an educational benefit
over paynent or |oan nmde, insured or
guaranteed by a governnmental wunit, or
made under any program funded in whole
or in part by a governnental unit or

nonprofit institution, or for an
obligation to repay funds received as an
educati onal benefit, scholarship or

sti pend, unl ess excepting such debt from

di scharge wunder this para-graph wll

i npose an undue hardship on the debtor

and the debtor's dependents]|.]
11 U.S.C. 8§ 523(a). As a consequence, Plaintiff will not be able
to discharge the student |oans in question unless he can

establish that it will inmpose an undue hardship on Debtor if such

9



| oans are not excepted from di scharge.

The Bankruptcy Code does not define "undue hardship,"”
| eaving the task to the courts. "Courts universally require nore
than tenporary financial adversity and typically stop short of
utter hopel essness.” Tenn. Student Assistance Corp. v. Hornshy
(In re Hornsby), 144 F.3d 433, 437 (6th Cir. 1998). The Sixth
Circuit Court of Appeals has declined to adopt any one test and
instead | ooks to many factors. See, Tenn. Student Assi stance
Corp. v. Cheesman (In re Cheesman), 25 F.3d 356, 359 (6th Cir
1994), cert. denied, 513 U. S. 1081, 130 L. Ed. 2d 634, 115 S. Ct.
731 (1995). See also, Rice v. United States (In re Rice),
78 F.3d 1144, 1149 (6th Cir. 1996). Although the Sixth Circuit
considers the three factors set forth in Brunner v. New York
State Hi gher Education Service Corp., 831 F.2d 395 (2nd Cir.
1987) (per curiam, which is the nobst wi dely accepted test to
det erm ne undue hardship, it also considers, anpong other things,
"the amount of the debt . . . as well as the rate at which
interest is accruing" and "the debtor's clained expenses and
current standard of living, with a view toward ascer-taining
whet her the debtor has attenpted to mnimze the expenses of
hi msel f and his dependents."” Rice, 78 F.3d at 1149. Under the
so-call ed Brunner test,

a debtor nust establish that the follow ng

three elenments are in existence in order to
have a student |oan discharged on the basis
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of "undue hardshi p" under 8§ 523(a)(8):

(1) the debtor cannot maintain,
based on current i ncome and
expenses, a "mnimal" standard of
[iving for hersel f and her
dependents if forced to repay the
| oans;
(2) additional circunstances exi st
indicating that this state of
affairs is likely to persist for a
signif-icant portion of t he
repaynment period; and

(3) the debtor has nade good faith
efforts to repay the | oans.

Flores v. U S. Dep't of Educ. (In re Flores), 282 B.R 847, 853
(Bankr. N.D. Chio 2002), (citing Brunner, 831 F.2d 395). W th
respect tothis test, it is the debtor's burden to establish, by
a preponderance of the evidence, that each of its el enents have
been nmet. See, Grine v. Tex. Guaranteed Student Loan Corp. (In
re Gine), 254 B.R 191, 197 (Bankr. N.D. Chio 2000).

This Court will start its analysis by |ooking at the
Brunner test to see if Plaintiff nmeets each of the elenents.
Based upon the schedules filed with the bankruptcy petition and
testinmony at trial, Debtor's current inconme is sonewhere between
Ei ght Hundred Fifty ($850.00) and One Thousand Two Hundred
Dol | ars ($1, 200.00) per nmonth. His current living expenses, as
set forth in the schedules and the testinony at trial, are nodest
and reasonabl e. Debtor's nonthly income does not allow himto

nmeet his basic needs for health i nsurance and prescriptions, |et

11



al one other living expenses. By any standard, Plaintiff has
establ i shed that he cannot mmintain, based on current income and
expenses, the mnimal standard of living for hinself if he is
forced to repay the student | oans.

The second el enment of the Brunner test requires that
addi -tional circunstances exist to indicate that the current
state of affairs is likely to persist for a significant portion
of the repay-nment period. Plaintiff testified that he has had
health problenms since 1989 and that his health continues to
deteriorate. He described severe pain that he continues to have,
which is not controlled and is barely managed by taking
significant doses of Oxycontin and other pain nedications.
Plaintiff testified that it is likely he will need at |east five
additional surgeries in the future - one on his left shoul der,
one on each of his hips and one on each of his knees - based upon
hi s di agnosis of Avascul ar Necrosis.

Def endant objected to Plaintiff's testinony in this
regard and stated that it was necessary for Plaintiff to have
sonme sort of corroborating evidence or testinony with respect to
his future prognosis and his ability to work. Defendant does not
challenge Plaintiff's testinony about his medical history and,
i ndeed, Defen-dant's own exhibit, in the formof the letter from
Dr. Pohlman, verifies that Plaintiff has been diagnosed and

treated for stage |1V Hodgkin |ynmphoma and received the ABVD

12



chenot herapy treatnment. There is also no doubt that Plaintiff
actually wunderwent the two surgeries on his right shoul der
earlier this year nor is there any challenge to the fact that
Plaintiff is currently being prescribed heavy doses of pain
nmedi cati on. Based upon Plaintiff's physical deneanor, this Court
finds it credible that Plaintiff is in a great deal of pain at
all tinmes. Even if Plaintiff is not required to have the five or
nore surgeries that he currently anticipates, which he stated
woul d have a li kely recovery period of nine nonths each, the pain
that Plaintiff currently experiences is not l|likely to subside.
As a consequence, this Court finds it credible that Plaintiff's
current health problems will |likely continue for a significant
period into the future and that such problens not only prohibit
himfromworking full tine at this time, but will likely prohibit
him from obtaining full-tinme enploynment into the foreseeable
future.

Def endant cites certain cases indicating that corrob-
orating evidence is necessary in order to establish the second
el ement of the Brunner test when a nedical condition is put
at issue. One such case is Swinney v. Academ c Financial
Services (In re Sw nney), 266 B.R 800 (Bankr. N.D. Chio 2001).
In that case, the plaintiff had alleged that certain nenta
ill nesses, without corroborating evidence, kept her fromworking

full tine. The court stated,
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[i]n this case, however, the Debtor, beyond
her self-supporting statenents, did not
introduce any evidence of her ment al
i Il nesses. In fact to the contrary, it was
clearly shown that the Debtor's nmental
difficulties do not rise to the level to
enable the Debtor to qualify for Social
Security Disability benefits. Further-nore,
and also along this sanme |ine, the Court
questions the validity of the Debtor's state-
ments regarding the debilitating nature of

her mental condition(s). |In particular, the
Deb-tor, while not working, still seenms to be
able to perform nost of the functions
necessary to function in society. For

exampl e, the Court takes note of the fact
t hat the Debtor, despite her al cohol problens
and potential to take on the personality of
a six (6) year old, still considers herself
fit enough to operate a notor vehicle on a
regul ar basis. Therefore, given the | ack of
credibility which the Court can attach to the
Debtor's testinmony, in conjuncture with the
| ack of corroborating evidence the Debtor
i ntroduced concerning her nmental illnesses,
the Court cannot find that the Debtor has net
her requisite burden under the second prong
of the Brunner Test.

Id. at 805. |In the instant case, however, Plaintiff introduced
credi bl e testi nony about his own condition that was corroborat ed,
in part, by objective evidence.

Ryan v. Departnment of Education (In re Ryan), 310 B.R
387 (Bankr. S.D. 1Il. 2004) is also distinguishable. In that
case, the debtor testified that she was able to find tenporary
wor k during the holiday season each year but it was unlikely, if
not inpossible, that she could find a permanent job because of
her physical limtations. The court stated:

Not hing in the nedical records submtted by

14



debtor verifies that she is either presently

unable to work, or will in the future be
unable to work, because  of physi cal
limtations and/or pain. In fact, debtor's

own testinmony estab-lishes that she is able
to work every year during the holiday season

Id. at 390.

In the present case, Plaintiff's testinmony estab-
lishes that he has never been able to work full tinme since
graduati on because of severe pain. His testinmony further
establishes that the pain is not conpletely controlled despite
hi gh doses of pain nmedication. Thus, Plaintiff's testinony was
nei ther self-serving nor incredible. To require corroborating
evi dence when Plaintiff is unable to afford expert testinony or
docunent ati on® inposes an unnecessary and undue burden on
Plaintiff in establishing his burden of proof.

Not all <courts have determ ned that corroborating
evidence is a necessary elenent. Balaski v. Educ. Credit Mnt.
Corp. (In re Balaski), 280 B.R 395 (Bankr. N.D. Chio 2002). 1In
t he Bal aski case, the court held "[t]he record reveals that this
matter is so |lopsided as a matter of |law and fact that the court
should not waste further resources detailing the case. Any

interested person or reviewing court needs only to listen

bplaintiff's counsel argued that they had not been able to submt nedical
records or obtain nedical expert testinony because the cost to obtain such was
One  Thousand Dollars ($1, 000. 00) and Five Thousand Dollars ($5, 000. 00),
respectively. Plaintiff said that he cannot make ends neet and did not have
any noney to spend on corroborating evidence at trial.
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to Bal aski's credi ble, concise and conpelling testinmony." 1d. at
399. The court held that Bal aski had neither wists, elbows,
normal length arms nor fully functioning hands. The court
further found that Bal aski's hip was degenerating and his spine
was fusing and that his shoul der was destroyed due to overuse
arising from the absence of function in his arms and hands

Additionally, the court found that Balaski lived with perpetual
di sconfort. All these findings were based upon the plaintiff's
own testinony,’ without corroborating evidence. The court found
that Bal aski met all the tests for discharging the student |oan
under the undue hardship criteria.

Al t hough Plaintiff in this case does not have the
physi cal deformties that the court described on behalf of the
plaintiff in Balaski, that court decided that plaintiff's sole
testinony established his degenerating hip, spine fusion, the
reason for the shoulder degeneration and his perpetua
di sconfort. This Court also finds that Plaintiff's testinony in
this case is credible with respect to his current nedical
condition and there has been no inference that Plaintiff in this
case has not been di agnosed with Avascul ar Necrosis nor that he
is not in constant pain. As a consequence, this Court finds that

Plaintiff has satisfied the second prong of the Brunner test.

The third prong of the Brunner test requires that the

At hough Bal aski's physical deformties may have been visible and obvious, the
ot her physical problens were established solely by Balaski's testinony.
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deb-tor has made a good-faith effort to repay the loans. 1In the
present case, Plaintiff has nmade no paynents on his student
| oans; however, no paynents have actually become due since he has
always received a defernment with respect to such paynents.
Def endant argues that Plaintiff's failure to take advantage of
the I CRP shows that he has not denonstrated the requisite good
faith. This Court finds that conpliance with the ICRP is not
necessary to establish good faith. I n Swi nney, supra, the
bankruptcy court found that "it is a difficult, although not
necessarily an i nsurnount abl e burden for a debtor who is offered,
but then declines the governnment's income contingent repaynment
program to conme to this Court and seek an equitabl e adj ust nent
of their student [ oan debt."” 1d. at 806. However, that did not
take into consideration the tax consequences of the debt
forgi veness that the student |oan debtor would incur. In the
present case, Plaintiff's ability to pay under |ICRP would be
mnimal. As a consequence, the amount of debt to be forgiven
woul d be so | arge that the tax consequences woul d be great enough
that he would be in no better position with respect to a
nondi schargeable tax debt than he <currently is wth a
nondi schar geabl e student | oan debt. As the court in Balask

st at ed:

Def endant argues an alternate repaynent
program specifically the incone contingent

repaynment program offers repaynment options
whi ch would not work an undue hardship on
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debtor. The court disagrees. Alternate pay-
ment plans are just one factor in a |engthy
list of factors which can be considered.
See, e.g., Long v. Educ. Credit Mgnm. Corp
(In re Long), 271 B.R 322, 332 (B.A P. 8th
Cr. 202); Ford v. Student Loan Guarantee
Found. of Ark. (In re Ford), 269 B.R 673,
677 (B.A.P. 8th Cir. 2001). Looki ng at
debtor's finances and prospects, the court
does not see that debtor's financi al
situation is going to inprove, in the next
year or twenty-five years, to provide for any
meani ngful repaynent of the debt. Debt or
lives nodestly and is unable to neet all
expenses with hi s i nconme, maki ng
participation in any repaynent plan an undue
har dshi p. VWil e defendant may believe
hol di ng debt or hostage for twenty-five years
to debt and conpounding interest is not an
undue hardship, the court does not accept
this view

Id. at 400. Li kewi se, in the Flores case, the court held

[i]n this case, of course, the Debtor has
failed to make any paynents on her student
| oan obligation. Notw thstanding, this fact,
al one, does not automatically foreclose the
exi stence of good faith under the third prong

of the Brunner Test. Instead, in determ ning
t he existence of good faith, a court should
take into account other considerations. I n

this respect, this Court has set forth the
following list of factors which, although not
necessary [sic] conplete, may be considered
in determ ni ng whet her a debtor acted in good
faith:

(1) whether a debtor's failure to
repay a student |oan obligation is
truly fromfactors beyond the deb-
tor's reasonabl e control

(2) whether the debtor has realis-

tically used all their available
financial resources to pay the
debt ;
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(3) whether the debtor is wusing

their best efforts to maxim ze

their financial potential;

(4) the length of tine after the

student | oan first beconmes due that

t he debtor seeks to discharge the

debt ;

(5) the percentage of the student

loan debt in relation to the

debtor's total indebtedness|;]

(6) whether the debtor obtained

any tangi ble benefit(s) fromtheir

student | oan obligation.
Id. at 856 (citations omtted). 1In the present case, Plaintiff
has established that his failure to repay his student | oan
obligation is truly beyond his reasonable control. He has
recei ved defernents with respect to such paynents based upon his
medi cal condition and/or his econom c circunstances. Hi s health
probl ens have pro-hibited him from working full tinme since
graduati on. Plaintiff has realistically used all available
financial resources to pay the debt, which financial resources
are nonexistent. He has no dis-posable income that can be
applied toward the student | oans. Plaintiff has used his best
efforts to maximze financial potential; recognizing that his
health has not permtted himto work full time, he still works
part tinme to the best of his ability. Plaintiff did not
i mmedi ately seek to have his student |oans discharged and,

i ndeed, testified that but for the nedical bills, he would not

have filed the Chapter 7 petition. Significantly, Plaintiff's
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medical bills constitute approximtely 60% of his schedul ed
general wunsecured debt and have continued to grow since the
filing of his Chapter 7 petition. Plaintiff has not been able to
obtain any tangible financial benefit from his student |I|oan
obligation since he has never been able to work in the field for
whi ch his education has prepared him As a consequence, this
Court finds that Plaintiff has fulfilled the third prong of the
Brunner test.
CONCLUSI ON

Plaintiff cannot afford to nmeet all of his mninmal
standard of |iving expenses. Indeed, he currently is financially
dependent upon his parents although he does not foresee them as

being a long termsolution. He has no disposable incone that he

can apply toward student | oan debt. He has established that
there is a likelihood that his health problems will persist into
the future and will prohibit himfrom being able to work full

time. He has also nade a good-faith effort to repay the student
| oan debt. As a consequence, Plaintiff has met his burden with
respect to establishing that it would be an undue hardship not to
except the student | oans fromdi scharge. This Court, therefore,
holds that the student I|oans are dischargeable and are
di schar ged. It is hereby ordered that the obligation owing to
Def endant , Educati onal Credit Managenent Cor por ati on, s

di scharged pursuant to 11 U S.C. § 523(a)(8).
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An appropriate order shall enter.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRICT OF OHI O

I N RE: *
*
THOVAS FRANCI S BARRETT, JR., *
* CASE NUMBER 01-45444
*
Debt or . *
*
b S b b b I S b S b b I b b S I I b A S b I b I b b b b
*
THOMAS FRANCI S BARRETT, JR., *
*
Pl ainti ff, *
*
VS. * ADVERSARY NUMBER 02-4164
*
SALLI E MAE SERVI CI NG, et al ., *
*
Def endant s. *

ER I I b Sk b S R I S b b b b S S R S S b b b S R I S S b S b

*kk k%

ORDER

R I S b S S R I I b b S S R ke S b b b S i S R R Sk b Sk S S I A S S

* k k k%

For the reasons set forth in this Court's menmorandum
opinion entered this date, the student |oan obligations of
Debtor/ Plaintiff, Thomas Francis Barrett, Jr., to Defendant,
Educati onal Credit Managenent Corporation, is di scharged pursuant
to 11 U.S.C. § 523(a)(8).

IT 1S SO ORDERED.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE



CERTI FI CATE OF SERVI CE

I hereby certify that a copy of +the foregoing

Mermor andum Opi ni on and Order were placed in the United States

Mai |

this _

____day of Decenber, 2004, addressed to:

THOVAS FRANCI S BARRETT, JR., 7309 Oak Drive,
Pol and, OH 44514.

THOVAS FRANCI S BARRETT, JR., 141 N. Rose
Boul evard, Akron, OH 44302.

ROBERT A. CIOTOLA, ESQ, 4590 Boardman-
Canfield Road, Suite B, Canfield, OH 44406.

FREDERI CK S. COOMBS, 111, ESQ , 26 Market
Street, Suite 1200, Youngstown, OH 445083.

M CHAEL D. BUZULENCI A, ESQ., 150 East Market
Street, Suite 300, Warren, OH 44481

SAUL ElI SEN, United States Trustee, BP Anerica
Bui | di ng, 200 Public Square, 20th Floor,
Suite 3300, Cleveland, OH 44114.

JOANNA M ARMSTRONG



