UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

InRe: ) Case No. 04-32640
)
Dorothy A. Heebsh, ) Chapter 7
)
Debtor. )
) JUDGE MARY ANN WHIPPLE

ORDER REGARDING MOTION FOR RELIEF FROM STAY AND ABANDONMENT

This case is before the court for decision after hearing on a Motion for Relief from Stay and
Abandonment [Doc. #17] filed by Bay Area Credit Union(“the Credit Union™) and the Chapter 7 Trustee's
objection [Doc. # 24]. Debtor does not oppose the motion. .

The Credit Union seeksrelief from the automatic stay in order to enforce amortgage lien againgt
property located at 1526 Bradner Road, Northwood, Ohio, and abandonment of the property pursuant
to 11 U.S.C. § 554. The Trustee opposed the mation, arguing that there may be equity in the red edtate
for the benefit of unsecured creditors. At the hearing, the issue was raised as to whether the Credit Union
has any secured interest in the property and, thus, whether it has stlanding to and is entitled to relief from
day. The court ordered and has received further briefing on thisissue. [Doc. ## 32, 33 and 34]. For the
reasons that follow, the Credit Union’s motion will be granted in part and denied in part.

FACTUAL BACKGROUND
The fdlowing facts are undisputed. On November 25, 1997, Debtor obtained a loan from the

Credit Union in the amount of $133,855. To secure payment in accordance with the loan agreement
evidencing said loan, Debtor executed a mortgage, dso dated November 25, 1997, granting alien on the
real property located at 1526 Bradner Road, Northwood, Ohio (“the Property”). The mortgage lienwas
duly perfected by the Credit Union’sfiling of the mortgage in the office of the Wood County Recorder on
November 26, 1997. The vaue of the Property is $156,000 and there is currently due and owing to the
Credit Union the outstanding balance of $128,564, plus interest, of which $5,559.08 isin arrears.

On January 16, 2001, amortgage was recorded inthe Wood County Recorder’ s office by another
creditor, Household Redlty Corporation (“Household Redlty”) that became alien upon the




same real property serving as security for the Credit Union’s mortgage. During 2003, Debtor defaulted on
her loan with Household Redlty and it filed a Complaint in Foreclosure in state court. The Credit Union,
among others, was named as a defendant and was served with, but faled to file an answer to, the
foreclosure complaint.

Although Household Realty never filed amotionfor default judgment againg the Credit Union, it did
file a motion for summary judgment againgt Debtor and her non-debtor husband, Jack R. Heebsh. On
January 15, 2004, the Wood County Common Pleas Court entered a Judgment and Decreein Foreclosure
(“Foreclosure Judgment”). [Doc. # 32, Movant' sBrief, Ex. B]. The court found that Household Redlty was
entitled to summary judgment against Debtor and her husband. 1t further found that “ defendants, Jack R.
Heebsh . . . and Bay Area Credit Union, Inc. were duly served and are in defauit for answer or other
pleading.” [1d.]. The court then made express findings regarding the debt owed and mortgage granted to
Household Redlty. [Id.]. The court found that Household Redty had a vaid mortgage lien and that the
Wood County Treasurer also had avalid interest in the Property. [1d.]. The court ordered that unlessthe
sumdue to Household Redlty was paid in full within threedays, it would order the sle of the real estate and
that the proceeds, upon confirmation of the sale, be distributed in the following order of priority:

1 To the Clerk of Courtsfor the costs of [the] action, induding the fees of appraisers;

2. To the Treasurer and Auditor of Wood County, Ohio for taxes and assessments

due and payable. . .;

3. To the plantiff Household Redlty Corporation, asand for itsfirs mortgege lienfiled

January 16, 2001,

4, The balance of said proceeds, if any, shall be paid by the Sheriff of Wood County

to the Clerk of Courts to await further Orders of [the] Court.
[1d.].

On February 11, 2004, the state court entered an Order of Sde and a Sheriff’s sde was st for
April 8, 2004. Debtor then filed her bankruptcy petition on April 6, 2004.

Theresfter, the Credit Union filed in the state court foreclosure action a motion for relief from
judgment under Rule 60(b) of the Ohio Rulesof Civil Procedure. On June 15, 2004, the state court vacated
its Judgment and Decree of Foreclosure and granted the Credit Union leave to file “a pleading responsive
to [Household Redlty’s] complaint to establish its interest and the priority of its claim in the foreclosed
premises. . ..” [Doc. # 32, Movant' s Brief, Ex. C, p. 7]. In proceeding inthis court, however, the Credit

Union rightfully acknowledges thet relief here cannot be premised upon the state




court’s vacation of the Judgment and Decree of Foreclosure. The reason is that the order vacating the
Judgment and Decree of Foreclosure is a nulity since the Rule 60(b) motion and order were filed
postpetitionwithout relief from and in violation of theautometic Stay inthiscase. See Eadley v. Pettibone
Michigan Corp., 990 F.2d 905, 909-10 (6™ Cir. 1993)(actions taken in violationof the automatic stay are
generdly void).

LAW AND ANALYSS

A party seeking relief from stay has the burden of going forward to establish a prima facie right
to the relief  requested before the burden shifts to the objecting party to disprove that cause exists for relief
from stay. This burden of going forward encompasses both statutory and jurisprudential standing requirements,
with relief under § 362(d) statutorily reserved to “a party in interest.” In re Village Rathskeller, Inc., 147
B.R. 665, 668-71 (Bankr. SD.N.Y. 1992); In re Comcoach Corp., 698 F.2d 571, 573-74 (2d Cir. 1983); In
re Lakeside |. Corp., 104 B.R. 468, 471-72 (Bankr. M.D. Fla 1989). In the context of secured creditors,
the burden of going forward includes a showing that the movant holds a perfected security interest in
property of the estate. Inre Planned Systems, Inc., 78 B.R. 852, 860 (Bankr. S.D. Ohio 1987); In re EImira
Litho, Inc., 174 B.R. 892, 900-902 (Bankr. S.D.N.Y. 1994). The issueraised by the Trusteeis
whether the Credit Union holds avdid security interest in property of the estate in light of the decision
rendered by the state court in its Foreclosure Judgment. The Trustee contends that the Foreclosure
Judgment extinguished the Credit Union’s mortgage lien and that, under the doctrine of collateral estoppd,
it may not now argue otherwise in this court. Therefore, she argues, rdief from stay and abandonment
should be denied. The Credit Unionassertsthat collatera estoppel does not gpply sncethe state court made
no express findings regarding itsmortgage lien, except asto priority of the lien. 1t further argues that, under
Ohio law, lienrightsare not extinguished until confirmation of the sale of the property and, snceno sale has
taken place, its mortgage lien could not have been extinguished.

Under 28 U.S.C. 8§ 1738, the federd full faith and credit statute, afedera court must accord astate
court judgment the same preclusive effect the judgment would have in state court. Corzinv. Fordu (Inre
Fordu), 201 F.3d 693, 703 (6™ Cir. 1999). In determining whether the prior judgment should be given
preclusve effect in a federd action, the federa court must apply the law of the state in which the prior
judgment was rendered. 1d. Inthis case, the court must therefore apply Ohio issue preclusion principles.

Under Ohio law, there are four el ements to the application of the doctrine of collatera




estoppd: (1) afind judgment on the merits after afull and fair opportunity to litigate the issue; (2)

the issue was actudly and directly litigated in the prior action and must have been necessary to the find

judgment; (3) the issue in the present suit must have been identica to the issue in the prior suit; and (4) the
party aganst whom estoppel is sought was a party or in privity with the party to the prior action. Sl v.

Sweeney (In re Sweeney), 276 B.R. 186, 189 (B.A.P. 6™ Cir. 2002). “Issue preclusion precludes the
reitigationof anissue that hasbeen actually and necessarily litigated and determined in aprior action.”

MetroHealth Medical Ctr. v. Hoffmann-LaRoche, Inc., 80 Ohio St. 3d 212, 217 (1997) (emphasis
added). The person asserting collaterd estoppd carries the burden of proving its requirements by a
preponderance of the evidence. A Packaging ServiceCo.v.Sml(InreSml), 261 B.R. 419, 422 (Bankr.

N.D. Ohio 2001).

On the first dement, a sate court’ s foreclosure judgment isafina judgment under Ohio law. See
InreMonas, 309 B.R. 302, 306 (Bankr. N.D. Ohio 2004); Daneman v. Federal HomelLoan Mortgage
Corp. (Inre Hoff), 187 B.R. 190, 195 (Bankr. S.D. Ohio 1995). And thereisno question that the Credit
Union was duly served with Household Redty’s complaint but failed to file an answer in the date
proceeding. Under these circumstances, the Credit Union had a full and fair opportunity to protect its
interests in the Sate court. Also, the fourthdement isclearly met sncethe Credit Union was a party in the
dtate court action.

The second dement, however, ismoredifficult. Ohio courts have disagreed on whether or howto
gpply the standards of collaterd estoppel, and in particular the “ actudly litigated” standard, in Stuations
involving default judgments. See Sweeney, 276 B.R. at 192 and cases cited therein. The Ohio Supreme
court hasnot decided thisissue. See Hinze v. Robinson (Inre Robinson), 242 B.R. 380, 386 n.4 (Bankr.
N.D. Ohio 1999).

In Robinson, Judge Speer of this court set forth atest for gpplicationof the doctrine of collatera
estoppel in bankruptcy court when a default judgment has been entered againgt adebtor inaprior Ohio
gate court lawsuit. That test hastwo dements. Firg, the state court plaintiff must have actudly submitted
to the state court admissible evidence apart from just the complaint. Second, the state court, from the
evidence submitted, must actualy make findings of fact and conclusons of law that are sufficently detailed
to support applicationof the doctrine of collatera estoppel inthe subsequent action. And*[ijnaddition...this
Court will only make suchan gpplicationif the circumstances of the case would makeit equitable to do so.”
Robinson, 242 B.R. a 387. The




Bankruptcy Appelate Pane for the Sixth Circuit later adopted thistest in Sweeney, finding it an accurate
predictor of how the Ohio Supreme Court would rule on the issue of the preclusive effect to be accorded
Ohio default judgments. Sweeney, 276 B.R. at 194.

Applying thistest here, the motion for summary judgment filed by Household Redlty in state court
and the state court’ s Forecl osure Judgment establish that the judgment was entered after the presentation
of evidence in the form of an affidavit in support of Household Reslty’ smation. Although the affidavit itself
Is not before this court, the memorandum in support of the summary judgment motion sets forth the sdient
facts dicited from the affidavit. Those facts relate only to issuesregarding the default in payment ona debt
owed to Household Realty by Debtor and her husbhand and the terms of the mortgage securing that debt.
Thereisno indication that any evidence was offered rdating to the vdidity of the Credit Union’ smortgege
nor wasthe Credit Unioneven mentioned in Household Redlty’ smotionor Memorandumin Support. Thus,
the first ement of the Robinson test is not satisfied.

Consequently, the second dement, that the state court made findings based on such evidence,
cannot be satisfied. In fact, the state court made no express findings regarding the validity of the Credit
Union'slien. The specific findings of fact and conclusons of law made in the Foreclosure Judgment dedlt
with the vdidity of Household Redlty’ s mortgage and the debt owed to it by Debtor and her husband and
the vdidity of the Wood County Treasurer’s interest in Debtor’s property. The state court clearly
determined that Household Redlty had afirst mortgage lien on the property. While this determination may
be sufficient to infer thet the court determined the priority of the Credit Union’slien, thereisno indication
that it specificaly addressed the vdidity of thelien. Cf. Monas, 309 B.R. a 306-7. (giving aforeclosure
judgment entered againgt a defaulting mortgage lienholder issue preclusive effect where the state court
expressly barred the creditor from asserting any right, title or interest in the property and cancelled its
mortgage of record). The state court’ sonly expressfinding regarding the Credit Union isthet it is“indefault
for answer or other pleading.” [Doc. # 32, Movant’s Bridf, Ex. B]. In the absence of any findings of fact
or conclusons of law in the state court that address the vdidity of the Credit Union’s mortgage lien, this
court finds that the Trustee hasfalled to meet the test articulated in Robinson and Sweeney for determining
whether an issue was actudly litigated in state court.

The third dement under Sweeney requires that the issue in the present it beidentica to the issue
in the state court action. Thisedement isaso problematic sSinceit isnot at dl clear that theissue




of the vdidity of the Credit Union’s lien was ever properly an issue before the state court. At notimedid
Household Redlty fileamotionfor default judgment againgt the Credit Union. Household Redlty’ ssummary
judgment motion requested judgment againgt Debtor and her husband and presented only issues relating to
the debt owed and mortgage granted to Household Redlty. Thereis

nothing in the record to suggest that the state court was ever presented with the issue of the vaidity of the
Credit Union’slien. Thus, this court cannot find the requisite identity of issues underpinning the state court
judgment necessary to afford it collateral estoppe effect in this bankruptcy proceeding.

To the extent that the Trusteeis arguing that any judgment of foreclosure extinguishes aparty’ slien
if the judgment does not specificaly address the validity of aparty’s lien and include that party’slien in the
ligt of liens marshaed by the court, this court disagrees. The Foreclosure Judgment liststhe order of priority
that proceeds from a sde of Debtor’ sproperty should be paid, withthe clerk of courtsbeing firg to receive
payment for costs followed by the Wood County Treasurer and Auditor and Household Redty. The Sate
court then ordered that any balance remaining be paid to the clerk of courts to await further order of the
court. Thus, the state court gpparently anticipated further proceedingsto determine payment of the balance
of the sale proceeds. Cf. Dabney v. Rose Bros. Co., 47 Ohio App 278, 280 (1933) (recognizing that a
court may properly defer condderation of the vdidity of liens until after the sae has been completed).

In light of the foregoing, the court cannot presently conclude that the Credit Union has lost its
secured status with respect to the rea property serving as the collatera for its loan to Debtor. The facts
alleged by the Credit Union are not otherwise disputed by the Trustee or by Debtor.

Relief from the automatic stay under 11 U.S.C. 8 362(d) isin the dternative. A party in interest
need only be entitled to relief under one of the two subsectionsto prevail. A party in interest, such as the
Credit Union, is entitled to rdlief under § 362(d)(2) when the debtor has no equity in the property and the
property isnot necessary to aneffective reorganization. AsthisisaChapter 7 liquidation case, thedebtor’s
residenceis not necessary to an effective reorganization. The Credit Union offers an Appraisal Report that
isnot diouted, indicating that the value of the Property is $156,000. Debtor owes a debt to the Credit
Unioninthe amount of $128,564 and to Household Redlty in the amount of $46,934.03. The total amount
of both debts thus exceeds the value of the Property. The Credit Unionis, therefore, entitled to rdief from
stay under 8 362(d)(2). But giventhe circumstancesof this case and for the reasons discussed below, the
relief granted will consst of




modifying, rather than terminating, the automatic stay. See 11 U.S.C. 8 362(d) (providing that relief may
congg of “terminating, annulling, modifying, or conditioning” the say).

The Credit Union aso requests that the court direct abandonment of the Property by the Trustee,
as burdensome and of inconsequentia value or benefit to the estate, pursuant to 11 U.S.C. 8 554(b). But
under the circumstances of this case, that determination is premature. The Credit
Unionseeksrdief inorder to return to state court to enforce its mortgage lien. Neverthdess, in light of the
procedura posture of the state court case, withthe state court’s order vacating its Foreclosure Judgment
anulity, it isat least conceivable that the Credit Unioncould return to state court, move once again for Rule
60(b) relief, and be denied such rdief. And the Trustee may very wel intervene in the State court action.
It isalso conceivable that the state court would then, after confirmation of asdle of the Property, extinguish
any lien of the Credit Union. If this occurs, there would in fact be equity in the Property for the benefit of
unsecured creditorsin this case. Whilethisscenariois perhapsunlikely given the sate court’ sorigind ruling
on the Credit Union's Rule 60(b) mation, its posshility renders abandonment of the Property from the
bankruptcy estate premature. The Credit Union may, however, renew its motion to abandon the Property
if and when the state court acknowledges the vdidity of its mortgage lien.

THEREFORE, for the foregoing reasons, good cause appearing,

IT ISORDERED that the Trustee' s Objection [Doc. # 24] to Bay Area Credit Union'sMotion
for Relief from Stay and Abandonment is hereby GRANTED in part and OVERRULED in part; and

IT ISFURTHER ORDERED that Bay Area Credit Union’s Motion for Rdief from Stay and
Abandonment [Doc. #3] is GRANTED to the extent it seeks relief from the automatic stay and is DENIED

to the extent it seeks abandonment of Debtor’s property; and
IT IS FINALLY ORDERED that the auitomatic stay, imposed pursuant to 11 U.S.C. 8§ 362(a),




is modified with respect to Bay Area Credit Union, its successors and assigns, to the extent necessary for
it to take steps in order to obtain a determination of the vaidity and priority of its lien in the state court
action. At that time, the Credit Union may renew its motion in this court for abandonment. *

19 Mary Ann Whipple
Mary Ann Whipple
United States Bankruptcy Judge

1

Debtor Dorothy Heebsh received her Chapter 7 discharge in this case on August 13, 2004. Under 11 U.S.C. §
362(c)(2), according to the terms of the statute, her discharge effected a partial termination of the automatic stay. But
under § 362(c)(1), the automatic stay of acts against property of the estate, such asforeclosing alien, continues until
the property inissueis no longer property of the estate. For that reason, modification of the stay is necessary for the
Credit Union to proceed further in state court. Any abandonment of the Property from the estate on further motion of
the Credit Union would terminate the balance of the stay now remaining in effect. The court also notes that
Household Realty Corporation requires and has not sought relief from the automatic stay should it desire to proceed
with and completeits foreclosure.




