UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRICT OF OHI O

I N RE:
CASE NUMBER 04-44152
JOHN D. QUARLES |11,
CHAPTER 7

Debt or . HONORABLE KAY WOODS

L T I .

SRR R I Sk b b S b b b Sk Sk kI Ik kb b Sk S S Rk kI kb R Rk kb R S S S S R R S S

ORDER

kkkhkhkkhkhkhkhkhkhkhkhkhhhhhhkhkhkhkhkhhhhhkhkikhkhkhkhkhkhkhhkhkhhkhkhkhkhkhkhkhkhkhkhhkhkikkikhkkkikhkkikk*

This cause is before the Court on the notion of John D.
Quarles Il ("Debtor") for an order to enforce the automatic stay
agai nst creditor Doris A Quarles ("Ms. Quarles"), Debtor's ex-
wife. No response was filed. A hearing was held on Septenber
30, 2004 in which Debtor appeared pro se and Christine Blair
Legow, Esq. appeared on behalf of Ms. Quarles. This is a core
proceedi ng over which the Court has jurisdiction pursuant to 28
U S.C. 88 1334(b) and 157(b)(2). The follow ng constitutes the
Court's findings of fact and conclusions of | aw pursuant to Fep.
R. Baxr P. 7052.

Debtor made a Two Thousand Dol lar ($2,000.00) post-
petition paynent ("Paynent"”) to Ms. Quarles for overdue spousal
support pursuant to a domestic relations court order, issued
post-petition, that instructed Debtor to pay Two Thousand Dol | ars
($2,000.00) to Ms. Quarles within 24 hours or be sent to jail.
The Paynent consi sted of several noney orders which were obtained

by taking out small |oans and one small paynment from Debtor's



checki ng account.

Debtor argued that requiring himto make this Paynent
post-petition, with jail as the only alternative, violated the
automatic stay. Ms. Quarles' counsel stated that she was not
provided with notice of Debtor's bankruptcy filing prior to the
court date and that Debtor's domestic court counsel indicated
t he bankruptcy filing was irrel evant because spousal support debt
i s nondi schargeabl e. In addition, the hearing in donestic
relations court was initially scheduled to occur pre-petition,
but Debtor requested a conti nuance.

It is unclear if the automatic stay is applicable to
Debtor's Payment. Debtor borrowed the mpjority of funds used
to mke the Paynent subsequent to filing bankruptcy.
Accordingly, it is not clear whether the Paynment was made using
property of the estate. Section 362(b)(2)(B) provides that
filing a voluntary bankruptcy petition does not stay "the
col l ection of alinony, maintenance, or support fromproperty that
is not property of the estate.” 11 U S.C. 8§ 362(b)(2)(B). Thus,
if the several small | oans taken out by Debtor post-petition do
not constitute property of the estate, the automatic stay i s not
appl i cabl e and Debtor's notion is noot.

Ms. Quarles' counsel testified that if the automatic

stay had been violated, it was not done willfully. She had no



know edge of the bankruptcy filing prior to the donmestic court
hearing and reasonably relied on the statenents of opposing
counsel in which he indicated Debtor's bankruptcy filing was
irrel evant because spousal support is nondi schargeable. Thus,
even if the automatic stay were applicable, the facts denpnstrate
that a violation of the stay was not willful and Debtor is not
entitled to any danmages.

Finally, the post-petition Payment did not inpair
Debtor's estate. The Bankruptcy Code excepts fromdi scharge "any
debt . . . to a spouse, fornmer spouse, or child of the debtor
for alimny to, mintenance for, or support of such spouse or
child, inconnectionwth a separation agreenent, divorce decree,
or other order of a court of record[.]" 11 U.S.C. 8 523(a)(5).
Accordingly, the spousal support debt satisfied by the Paynment
would have renmained an obligation of Debtor despite his
bankruptcy petition and subse-quent to any di scharge that nay be
obtained. 1In addition, the Chapter 7 Trustee proffered that, to
the extent the Paynment was property of the estate, the Trustee
has no interest in pursuing the Payment on behalf of the estate
and woul d not attenpt to recover the property under 11 U.S. C. 8§
549.

Based upon the undisputed facts, Debtor's motion is
denied. It is unclear whether the automatic stay is applicable,

but even if it were, there was no willful violation of the stay



and the Paynment did not harmthe estate.

IT 1S SO ORDERED.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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