UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF OHI O

I N RE:

QUI RI NO DI PAOLO, JR.
CASE NUMBER 02-43161
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STEVEN G. H TZ, et al.,
Pl aintiffs,
VS. ADVERSARY NUMBER 03-4008

QUI RI NO DI PAOLO, JR.

Def endant .
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This cause is before the Court on the conplaint of
Plaintiffs Steven G and Valerie C. Htz ("Plaintiffs") to
determ ne whether a debt is excepted from di scharge pursuant to
11 U.S.C. §8 523. After being granted |leave to file an answer,
Debt or/ Defendant Quirino Di Paolo, Jr. ("Defendant") filed his
answer . A trial was held on this matter Decenber 15, 2003
Frederick S. Coonbs, IIl, Esq. appeared on behalf of Plaintiffs.
Jeffrey D. Adler, Esq. appeared on behalf of Defendant. Thi s
Court has juris-diction over this matter pursuant to 28 U.S.C. §
1334(b). This is a core proceeding pursuant to 28 U S.C. 8§
157(b)(2)(1). The following constitutes the Court's findings of

fact and conclusions of |aw pursuant to Fep. R. Bawxr P. 7052.



FACTS

On July 3, 2001, Plaintiffs entered into a purchase
agree-nment with Builders Incorporated, a general contractor and
devel oper, under which Builders |Incorporated would construct a
home (herein-after "Home") to be sold to Plaintiffs for the sum
of Three Hundred Seventy-Seven Thousand Eight Hundred Fifty
Dol l ars ($377,850.00). (Conpl., Ex. A, Purchase Agreenent, § 1.)
Defendant is the sole shareholder and president of Builders
| ncor por at ed. The purchase agreenent provided that Builders
I ncor porated would deliver a general warranty deed and furnish a
mar ket able title to be evidenced by a title guaranty. Defendant
and Plaintiff Steven G Hitz signed the purchase agreenent.

The financing agency that Plaintiffs intended to use
to fund the purchase, GVAC Mortgage Corporation ("GVAC'), advi sed
Plaintiffs that the previously agreed to nortgage rate coul d not
be guaranteed unless the purchase was closed in February 2002.
Accordingly, the parties schedul ed the closing for md-February
2002. However, the Hone's construction was not conplete. Plain-
tiffs and Defendant agreed to close on the Honme prior to
conpletion of construction, although an unconmon business
practice for Builders Incorporated.

To insure conpletion of construction and paynment of
materials, Plaintiffs and GVAC request ed Buil ders I ncorporated to
deposit Sixty Thousand Dollars ($60,000.00) in escrow fromthe

net proceeds of the sale until Builders Incorporated conpleted



con-struction of the Hone. Upon resistence by Builders
I ncorporated, the parties agreed that Twenty Thousand Dol l ars
(%20, 000. 00) of the purchase price would be deposited into an
escrow account pendi ng the Hone's conpl eti on.

On February 12, 2002, Defendant executed an affidavit
("Affidavit") stating that his conpany, Builders Incorporated,
"HA[D] PAID IN FULL FOR ALL WORK PERFORMED AND FOR ALL LABOR
MATERI ALS, MACHI NERY OR FUEL FURNI SHED BY AFFI ANT AND ALL
SUBCONTRACTORS, MATERI ALMEN, AND LABORERS PRI OR TO THE CLOSI NG
DATE, EXCEPT: Fagens/ Morgan Dieter." (Compl ., Ex. B, Aff., ¢
1.) Defendant testified that, ordinarily, Builders |Incorporated
woul d not make interim paynents for |abor and supplies md-
construction, but would pay for |abor and supplies upon the
conpletion of construction, unless otherwise agreed to wth
i ndi vi dual service providers. Although aware that construction
of the Home was inconplete, Defendant failed to inquire into
whet her all work and materials had been paid in full prior to
closing and prior to signing the Affidavit. In addition, the
Affidavit included |anguage that stated Defendant, the affiant,
understood that the witten Affidavit would be relied on by the
title 1insurance conpany. Plaintiffs read the Affidavit
subsequent to the closing.

In m d- February 2002, the sale closed, Plaintiffs paid
in full and received a survivorship deed to the Hone with ful

statutory warranty covenants. As tine wore on, Builders Incor-



porated never conpleted construction of the Home. Accordingly,
the Twenty Thousand Dol lars (%$20,000.00) held in escrow only
partially funded the conpletion of the Hone. In addition,
begi nning in spring 2002, various subcontractors and materi al nen
filed affidavits asserting unpaid balances and nechanic's |iens
on Plain-tiffs'" Hone. Currently, nechanic's liens totaling
Forty-Six Thousand N ne Hundred Eight Dollars and 56/100
(%46, 908.56) are attributable to work done or materials furnished
prior to the execution of Defendant's February 12, 2002
Affidavit.

On May 6, 2002, Plaintiffs filed a conplaint in the
Court of Common Pl eas for Trunmbull County, Ohio, Case Nunber 02-
42169, agai nst Buil ders Incorporated, Defendant, GVAC and Leonard
Drenski, Jr., the Home's project nmanager, for injunctive relief
and nonet ary damages arising fromBuilders I ncorporated's failure
to conplete construction of the Home and failure to pay the
subcontractors. On May 21, 2002, Builders Incorporated filed a
Chapter 11 proceeding, staying the Court of Common Pl eas action,
t he date set for the prelimnary injunction trial. Def endant
filed his own Chapter 7 proceeding on July 19, 2002.

ANALYSI S

Section 523(a)(2)(B) provides that a discharge under 8

727 of the Bankruptcy Code does not discharge an individua

debtor from any debt obtained by the:



(B) use of a statement in witing—-
(i) that is materially false;

(ii) respecting the debtor's or an
I nsider's financial condition;

(ii1) on which the creditor to whom the
debtor is liable for such noney,

property, services, or credit reasonably
relied; and

(iv) that the debtor caused to be

made or published wth intent to

decei ve[.]
11 U.S.C. 8 523(a)(2)(B). A movant nust prove each el enent of
8§ 523(a)(2)(B) by a preponderance of the evidence. Grogan v.
Gar-ner, 498 U.S. 279, 291 (1991). Thus, pursuant to 8§
523(a)(2)(B), Plaintiffs nust prove that the debt in question was
obtained by the use of (1) a witten statenment; (2) that is
materially false; (3) respecting the debtor's or an insider's
financial condition; (4) upon which Plaintiffs reasonably reli ed;
(5) that Defendant caused to be published and (6) with the intent
to deceive.

First, for a debt to fall within the exception to

di scharge established by 8§ 523(a)(2)(B), the statement relied
upon nust be "in witing." |In the case at bar, the February 12,
2002 Affidavit prepared by Defendant that attested that, prior to
closing, Defendant's conpany had paid in full for all work
performed and naterials provided by all subcontractors and

| aborers except one, was a witten docunent.



Second, the witten statenent nust be materially false
to fall within the 8 523(a)(2)(B) exception to discharge. "A
materially false statement is one that 'paints a substantially
untrut hful picture of a financial condition by m srepresenting
i nformation of the type which would normally affect the decision
to grant credit."" Jordan v. Southeast Nat'l Bank (In re
Jordan), 927 F.2d 221, 224 (5th Cir. 1991) (citations omtted).

Whet her or not the general contractor had paid in full for all
work conpl eted and materials used prior to closing would affect
t he decision of any potential buyer to pay in full because it
I npacts a buyer's ability to obtain an unencunbered, marketable
title. The Affidavit stated that all but one subcontractor had
been paid although many sub-contractors had not been paid.
Accordingly, the witten statenent is materially fal se.

Third, 8 523(a)(2)(B) requires the witten statenent to
concern the debtor's or an insider's financial conditionto nerit
exception from di scharge. The Bankruptcy Code provides that if
the debtor is an individual, as in the case at bar, an insider
i ncludes, a "corporation of which the debtor is a director,
officer, or person in control[.]" 11 U S.C. §8 101(31)(A)(ivV).
Bui | ders Incorporated qualifies as an "insider" of Defendant,
because Defendant was the president and sole sharehol der of
Bui | ders I ncorporated. The Affidavit asserted that Builders

| ncor porated had paid all out-standing clains except one, as they



exi sted as of February 12, 2002, on the Hone it was constructing.
Thus, the Affidavit concerned an insider's financial condition.

Forth, the creditor nust have reasonably relied on the
witten statement to fall within 8 523(a)(2)(B). However,
reliance on the witten statenent can be indirect in certain
circunstances. Courts have held that plaintiffs who relied on a
credit rating based on a witten statement indirectly relied on
that witten state-nment. Bell v. Stafos (Inre Stafos), 666 F.2d
1343 (10th Cir. 1981); Rogers v. Gardner, 226 F.2d 864 (9th Cir.
1955); Gen. Elec. Capital Corp. v. Bui (Inre Bui), 188 B.R 274
(Bankr. N.D. CA 1995); Loyd v. Coyne (In re Coyne), 70 B.R 560
(Bankr. E.D. MO 1987). Those "credit reporting services

essentially '"re-publish' the false financial statenent, and .
the debtor should be aware that others wll rely upon this
republication in making credit decisions.”™ Bui, 188 B.R at 280.
Simlarly, by receiving a marketable title evidenced by a title
guarantee, which was made possible because of the Affidavit,
Plaintiffs indirectly relied on Defendant's Affidavit that stated
all but one outstanding claim had been paid in full. The
Affidavit itself recognizes that the witten Affidavit would
be relied on by title insurance conpanies. Although Plaintiffs
read Defendant's Affidavit subsequent to closing, t hey

neverthel ess reasonably relied on the witten state-nent at

closing when they (i) paid the full purchase price for a



mar ket able title, evidenced by the title insurance conpany, and
(ii) agreed to put only Twenty Thousand Dol | ars ($20, 000.00) into
escrow to cover the conpletion of the Hone's construction.

Fifth, a debtor nust have caused the written statenent
to be published to fall wthin 8§ 523(a)(2)(B). Def endant
publ i shed the Affidavit when the Affidavit was used to provide
mar ket able title.

Sixth, a debtor's false statement in witing nust be
written with an intent to deceive to warrant a finding that the
debt is nondi schargeabl e under 8 523(a)(2)(B). The Sixth Circuit
has held that this requirement is net if a debtor is grossly
reckless as to the truth of the witten statenent. I nvestors
Credit Corp. v. Batie (In re Batie), 995 F.2d 85 (6th Cir. 1993).
Def endant acted with grossly reckl ess disregard when he failed to
inquire into whether any bills for |abor or materials were
out st andi ng, al though aware that the Home was i nconpl ete and t hat
Bui l ders Incorporated usually paid for |abor and materials upon
conpl eti on of each residence. |In addition, Defendant never made
any attenpt to pay the subcontractors after swearing under oath
in the witten Affidavit that all but one were paid in full.

Upon review of the record on the whole, the Court finds
that Plaintiffs have nmet their burden of establishing the
elements of 8§ 523(a)(2)(B). Accordingly, the debt is

nondi schargeabl e. The pending case in the Court of Conmmon Pl eas



for Trumbull County, Ohio, is the appropriate forumto detern ne
what, if any, damages Plaintiffs have incurred.

An appropriate order shall enter.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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For the reasons set forth in this Court's nmenorandum
opi nion entered this date, judgnment in favor of Plaintiffs Steven
G and Valerie C  Htz is entered. Def endant's debt to
Plaintiffs is nondi schargeable under 11 U S.C. 8§ 523(a)(2)(B).
The pending case in the Court of Comon Pleas for Trunmbull
County, Chio, is the appropriate forumto determ ne what, if any,
damages Plaintiffs have incurred.

T 1S SO ORDERED.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoi ng Menorandum

Opi nion and Order were placed in the United States Miil this

day of August, 2004, addressed to:

STEVEN G. and VALERIE C. HI TZ, 2295 Keystone
Trail, Cortland, OH 44410.

FREDERI CK S. COOMBS, 111, ESQ, 26 Market
Street, Suite 1200, Youngstown, OH 44503.

QUI RINO DI PAOLO, JR., 8551 Hunters Trail,
Warren, OH 44484.

JEFFREY D. ADL ER, ESQ. , 973 W Li berty
Street, Suite C, Hubbard, OH 44425.

M CHAEL D. BUZULENCI A, ESQ., 150 East Market
Street, Suite 300, Warren, OH 44481.

DAVID A. SHEPHERD, ESQ., 185 High Street,
N.E., Warren, OH 44481.

SAUL ElI SEN, United States Trustee, BP Anerica
Bui l ding, 200 Public Square, 20th Floor,
Suite 3300, C eveland, OH 44114.

JOANNA M ARMSTRONG



