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MEMORANDUM OF DECISION

Thisadversary proceeding isbeforethe court for decisionafter tria on Plantiff BrendaWarniment's
(“Warniment”) complant againg her former spouse, Debtor/Defendant Nicholas W. Dammeyer
(“Dammeyer”), to determine the dischargesbility of a marital debt and objecting to Dammeyer’ sdischarge.
Warniment asserts daims under 88 523(a)(15) and 727(a)(2) and (4) of the Bankruptcy Code, 11 U.S.C.
The court previoudy denied Dammeyer’ s motion for summary judgment.

The court has jurisdiction over this adversary proceeding under 28 U.S.C. § 1334 and Genera
Order 84-1 of the United States Didrict Court for the Northern Didtrict of Ohio, the general order of
referenceto bankruptcy courtsinthisdistrict. 28 U.S.C. 8 157(a). Proceedings under 88 523and 727 are
core proceedings that this court may hear and determine. 28 U.S.C. 8 157(b)(2), (b)(2)(1) and (J).

The court has reviewed the entire record of the case, and considered al of the testimony, exhibits
and arguments of counsd, regardless of whether referred to in this memorandum of decision. Based upon
that examination, and for the following reasons, the court findsthat Dammeyer is entitled to a discharge and
further that the marita debt in issue owed to Warniment is dischargegble. This memorandum of decison
condtitutes the court’s findings of fact and conclusions of law under Fed. R. Civ. P. 52, made applicable




to this adversary proceeding by Fed. R. Bankr. P. 7052.

STATEMENT OF FACTS
l. TheParties Divorce and the Marital Debt

Dammeyer and Warmniment  divorced in 1996 after ten years of marriage. Dammeyer and
Wamniment entered into a written Separation Agreement on September 23, 1996. The Separation
Agreement is anexhibit to and incorporated inthe agreed Judgment Entry Granting Divorce, entered by the
Auglaize County, Ohio Court of CommonPleas, Domegtic Relations Divison. Pif. Exh. 2. The Separation
Agreement is a rdaively complex document due to the nature of the couple’s marital property interests.
Both parties were represented by counsel in the divorce.

When the parties separated and divorced, Dammeyer was a shareholder in a closaly held
corporation called NTZD, Inc. (“NTZD"). NTZD’s only business and asset wasthe S&W Motel |ocated
a 1321 Ceina Road in St. Mary’s Ohio. Although not completely clear from the trid testimony, the
Separation Agreement shows that NTZD and the motel was afamily business, with Dammeyer’s parents
and his brother, Terry Dammeyer, holding mortgages on the mote property. Terry Dammeyer wasaso a
50% shareholder in NTZD. Therewas a house appended to the motel, in which the family lived when they
weretogether. Dammeyer made hisliving running the mote, both before and immediatdy after thedivorce,
The corporation paid many routine living expenses during that time frame, such asthe utilities and taxes for
the house wherethey lived. Dammeyer’sinterest in NTZD wasthe parties primary marital asst.

The Separation Agreement comprehensively addresses divison of the NTZD interest, providing
that Warniment receive 165.98 of Dammeyer’s 375 shares of sock in NTZD. Inturn, NTZD then
repurchased the 165.98 shares fromWarniment. For purposesof thedivorce, Warniment' sinterest inthe
NTZD stock wasvauedat $290,500.00. NTZD issued apromissory notefor payment of the $290,500.00
value of the stock to Warniment, with the debt payable in monthly ingalments over thirty years a 6%
interest. Each monthly ingadlment was $2,081.23, with payments commencing retroactive to July, 1996.
The Separation Agreement included the complete terms of the promissory note. Dammeyer persondly

guaranteed the corporation’s promissory note, with the




terms of the guarantee also included in the Separation Agreement. *

The promissory note to Warniment contained other provisons addressing various scenarios that
might arise asto the property inthe future. Dammeyer’ sfamily members hed the firsg and second mortgages
on the motel property, and Warniment was granted a third mortgage on the motel property to secure the
debt owed to her. Certain provisons addressed the potentia for additional secured financing for the
property of up to $400,000.00, as wel as repayment scenarios involving consensua disposition of the
property. Some protection was provided to Warniment to insure that Terry Dammeyer was not unfairly
favored in repayment of his secured debt, the amount of whichisnotin the record. Further, upon sale of
the property, Dammeyer’ s parents were to be repaid their debt in full, or dternatively were to receive an
annuity providing monthly payments of $10,421.00. The tota debt they were owed is not in the record.

After the divorce, Dammeyer continued to manage the motd. NTZD made to Warniment the
promised monthly payments of $2,081.23 effective July, 1996, through October, 2000, which wasthe
last payment made.

The S&W Motel and NTZD encountered financia difficulties in 2000 and 2001. Dammeyer
testifiedthat  other motelswere built in the area at the sametime severa businessesthat provided aregular
stream of lodging customers closed. Although 2000 was overdl ultimately a strong year due to one
business supplying steady customers, it was a temporary uptick. A downward trend continued, with
NTZD’s finandd problems culminating in the sde of the property through a foreclosure proceeding in
February or March, 2002. Details about the state court foreclosure proceeding, such as when it was
commenced, the identity of the plaintiff, the exact date of sale and the purchaser a thesde are not in the
record. After expenses of the foreclosure, Dammeyer’ s parents received the balance of the sale proceeds

in an unknown amount. Neither Terry Dammeyer nor Warniment received any proceeds from the

Separate, executed copies of the promissory note and personal guaranty, if such documents exist, are not part
of the record. But Dammeyer does not dispute that he owes Warniment the debt.
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foreclosure sde.

Even though Dammeyer had persondly guaranteed the note, no further payments were made

to Warniment after the corporate payments ceased in October, 2000. Between Dammeyer and NTZD,
there was insufficient cash flow to pay both his child support, which was apparently aso sometimes paid
directly by the corporation, and the mortgage payments due to Warniment. Child support contempt
proceedings againg Dammeyer culminated in cessation of the mortgage payments in favor of child support
payments. Warniment testified thet thereafter child support payments from Dammeyer were ill irregular.
Sheaso commenced state court proceedings to enforce payment on the marita debt. But Dammeyer
then filed his chapter 7 petition with this court on July 31, 2001, PIf. Exh. 1, invoking the autométic stay of
the state court proceedings and seeking to discharge his debt to Warniment arisng from his guarantee of
the corporate repurchase of Warniment’s NTZD stock. As of the commencement of his chapter 7 case,
Dammeyer’s debt to Warniment for his guarantee of the stock repurchase had been reduced from the
origina amount of $290,500.00 to approximately $197,000.00.2

The parties had aso owned a duplex. The Separation Agreement awarded the duplex to
Warniment. Although she and her new husband received some renta income from the duplex, upon which
there was a$26,000 mortgage, Warniment testified that shelater sold the property in 2002 for $90,000.00.

The Separation Agreement a so resolved custody and support issuesfor the coupl€ sthreechildren.
All three are minors, with the eldest child born on September 1, 1988, the middle child born on October
1, 1990, and the youngest child born on May 18, 1994. Af. Exh. 2. Warniment has custody of the
coupl€'s three children, with Dammeyer required to pay her child support.® His origind child support
obligation was $455.94 per week. Id. By the time of trid, Dammeyer had a child support arrearage of
approximately $10,000.00, but the parties had just concluded further proceedingsindomestic relations court

2

The record does not show what this $197,000 amount represents-- principal, interest or both. This is the amount
the parties have presented asin issue in this adversary proceeding.

3

The child support obligation is not in issue in this adversary proceeding.
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that would result ina ggnificant reductioninhis ongoing monthly support obligetion. Dammeyer testified that
he intended to close out an exempt IRA to pay

the arrearage, which was to be adjusted retroactively based on his reduced income.

. The Parties Respective Financial Situations

A. The Dammeyers

In May of 1998, Dammeyer married Carolyn Dammeyer. A former schoolteacher, she was
a successful insurance agent when they got married. She had her own assets and her own income.
Dammeyer continued to manage the S& W Motel after they married, until its forced sde in February or
March, 2002.

After their marriage, in May, 1999, Carolyn Dammeyer entered into aland installment contract to
purchase resdential propertyat 6765 Silver Lake Drive, &t. Mary’s, Ohio (“ Silver Lake property”). Pif.
Exh. 3. Warniment’s objection to Dammeyer’s discharge focuses on the Slver Lake property. In the
preamble to the contract, Carolyn M. Dammeyer isidentified asthe “Buyer.” Carolyn Dammeyer is dso
the only signatory to the land contract as “Purchaser.” Dammeyer did not sign the contract; however,
Warniment argues that he is nevertheless a “buyer” under the contract, and holds at least an equitable
interest in the property in addition to his maritd interest. A provison of the land contract states that “[i]n
the event that Buyer sdisthe S& W Motd...Buyer shdl immediatey pay dl remaining principa and interest
due under [the] contract.” PIf. Exh. 2. But Carolyn Dammeyer never held any interestinthe S& W Motd
or in NTZD. The court further infers from the record that NTZD owned the S&W Motel, and that
Dammeyer did not have any ownership interest in the motel either. The court notesthat aso in 1999, when
the land contract was signed, a sde of the S& W Mote was under active negotiation. Further, Dammeyer
ordly represented to Carolyn Dammeyer that he would apply any excess proceedsfromthesaletotheland
contract. Nevertheless, there is no clear explanation in the record asto how or whenor why that provision

ended up in the land contract executed only by Carolyn Dammeyer.




The $186,000.00 purchasepriceof the Silver Lake property under the land contract wasto be paid
through adown payment of $15,000.00, asecond lump sum payment of $10,000.00 duethree monthsafter
sgning and monthly ingdlment paymentsof $1,200.00 at 8% interest through April 2004, with the balance
due at that time. PIf. Exh. 3. Carolyn Dammeyer made the two lump sum

payments from her own funds by cashing in her account in the State of Ohio State Teachers Retirement
System (“STRS’). See Def. Exh. G.  Shetedtified convincingly that she did not want her

husband’ s name on the land contract, as they were only deven monthsinto a new marriage and she was
the one putting down al the upfront cash on the property. All of the ingalment payments due on the land
contract were made, and athough they generally combined their finances after the marriage, both
Dammeyersingsted that he never made any of the $1200.00 monthly ingtalment payments.

After the Silver Lake property was purchased in May, 1999, until March, 2002, Dammeyer
continued to manage the S& W Motel and live there as needed to do his job. He estimated that he spent
about 10% of histime at the Silver Lake property and the balance of histime at the motel, whichwere about
12 miles apart. Carolyn Dammeyer lived at the Silver Lake property after it was purchased. On his
bankruptcy petition, a public document, Dammeyer specified his address as the 1321 Cdina Road, St.
Mary’ s Ohio address of the S& W Motd. On hisseparate 2001 tax return, aprivate document, Dammeyer
specified his address asthe Silver Lake property. See Def. Exh. E. At trid, after the sde of the S& W
Moted, Dammeyer aso identified the Silver Lake property as his residence address. Dammeyer did not
disclosethe Siver Lake property, any interest inthe Silver Lake property or any interest inthe land contract
onhisbankruptcy schedules. See Af. Exh. 1 (SchedulesA, B, C and G). Hetedtified that he had seen, but
not reviewed the land contract and that he believes he did not and does not have any interest in the land
contract. But Dammeyer dso admitted that he did not want Warniment to know about his aternative
resdence and did not tdll her aout it. His children, however, were at the Silver Lake property for
vigtation during the time Dammeyer was il running the motd. And after his children mentioned to ther
mother afriend named “Danny” and his neat house with apool that they played a when they visted the
Dammeyers, Warniment  drove by with them one day and saw Dammeyer’s truck at the Silver Lake
property. Waniment then had her brother check the county real property records to determine its

ownership, learning that there was aland contract in Carolyn Dammeyer’ s name on the property. These




events occurred sometime in February or March of 2000, before NTZD'’ s default in the payments due to
Warniment.

Warniment dsodlegesthat Dammeyer failed to schedule atruck he owned prior to commencement
of his chapter 7 case. Specificdly, the truck isa 1986 pick up truck, with the $1800

purchase price paid by the corporation three to four years beforethetrial.  The truck does not appear on
Dammeyer’s Schedule B, see Fif. Exh. 1, and Debtor explains this oversght as having smply

forgotten about it. Dammeyer did schedule a 1998 Dodge Durango vehicleand clam an exemptionin same.
Id.

Dammeyer isin his late thirties, and Carolyn Dammeyer is in her early forties. They do not have
childrenof their own. Both arein good hedth. 1n 1999, when the Silver Lake property was acquired, they
were keeping up onther billsand did not have personal financid problems. Dammeyer testified that, at that
time, there was no anticipation that the ongoing payments due to Warniment would not be made into the
future. The Dammeyers joint adjusted gross income that year was $105,242.00. See RAf. Exh. 1
(Statement of Affairs, Q. 1). The corporation was making the payments due to Warniment and Dammeyer
was making his child support payments out of salary or other digtributions fromthe corporation. Essentidly,
NTZD was the ultimate source of the funds for dl of the payments being made to Warniment under the
divorce decree. 1n 1999, the potentid sde of the S & W Motd, which would have satisfied dl of the
mortgeges, induding Warniment's, fdl through. Carolyn Dammeyer eventualy used some of the funds
drawn fromher STRS account to invest inalounge a the motd, with the hopes that it would hep business.
It did not.

In 2000, the Dammeyers adjusted grossincome as shown ontheir joint federa tax return totaled
$172,767.00, with a substantia tax debt owed to IRS. Def. Exh. H. Dammeyer tetified that 2000 was an
unusudly strong year at the motel due to the substantia book of temporary business fromone customer. In
2001, the Dammeyers filed separate income tax returns, with Dammeyer’s adjusted gross income only
$22,360.00, Def. Ex. E, and Carolyn Dammeyer’s adjusted gross income $88,943.00, Def. Exh. F.

In 2002, both of ther incomes dropped dramaticaly. Dammeyer had earned income from three
different employers, totding approximately $17,500.00: $3200.00 fromNTZD beforethe foreclosuresde,
Def. Exh. B; $5919.17 from St. Mary’s Chryder-Dodge-Jeep, Def. Exh. A; and $8827.82 from Kerns




Chevrolet-Oldsmobile-Geo, Inc., Def. Exh. C. Carolyn Dammeyer’ s2002 incomewas $41,015.26, Def.
Exh. D, adecrease she attributed to the genera poor state of the economy and the bankruptcy of several
customers.

Dammeyer was unemployed & the time of trid, having resgned his last employment asasdesman
with alocal car dedership in December, 2002. He resigned because his commissons were

insufficient to meet his monthly draw. Dammeyer has a high school education, with his only work
experience bes des managing the motd working at the car dederships. He estimated a 30 year working life
ahead of him, and evauated his earning power notwithstanding his unemployment in the $30,000.00 to
$40,000.00 range. Thisrangewas proving difficult to attain, however, inthe &t. Mary’ sarea. Dammeyer’s
child support obligationwas to be reduced subgtantiadly based on attribution of $22,000.00 inannua income
to him. Carolyn Dammeyer predicted that her 2003 income was shaping up to be more like 2002 than her
prior more successful years. With her compensation based on commissions, she has little predictability as
to her ultimate annud income. Both Dammeyers admitted, however, that 2002 was atrangition year asfar
asthar financid gtuations, individuadly and jointly, were concerned, and that their income was unusudly
low, both individudly and jointly.

At the commencement of the case, Dammeyer’ s Bankruptcy Schedule | showed average monthly
net income for the couple of $4,969.99 (including $1733.33 dtributed to Dammeyer as income from the
S&W Motd) and his Bankruptcy Schedule J showed average monthly expensesk$,490.49. PIf. Exh. 1.

Included in these
expenseswasthe
$1200.00 for the
land contract
payment,
$500.00 a month for life insurance and $2500.00 a month for Dammeyer’s child support payments.
Carolyn Dammeyer testified that she sometimes helped make her husband’s child support payments. A
trid, Dammeyer submitted updated Bankruptcy Schedules | and J. Def. Exhs. K and L. The updated
Schedule | showed total average monthly net income of $2,336.49, based entirely on Carolyn Dammeyer’s
income. Their monthly expenses were reduced to $4,203.49. The primary changes from the origina




expense schedule is reduction of the monthly child support payments to $513.00, reduction of the life
insurance expense to $250.00 and the addition of $200.00 monthly payments on Carolyn Dammeyer’'s
credit card bills, which they were using to live on to some extent.

Dammeyer’ sbankruptcy schedules listed five debts, two secured debtstotaing $32,000.00relating
to the Dodge Durango and a boat, $8,000.00 owed to IRS, the $197,000.00 debt owed to Warniment
and a minimd credit card debt. PIf. Exh. 1. Dammeyer surrendered the Durango and the boat to the
secured creditors. If Dammeyer receives adischarge, the probable unsecured deficiencies on those debts
will be discharged. Dammeyer acknowledges, however, that the main purpose of the bankruptcy filingwas
to address the debt owed to Warniment. Dammeyer’s assets consisted of personal goods, anIRA worth
$6,000, an annuity worth $2,000, some baseball cards and two four

wheders. To the extent not exempt, none of these assets would be sufficient if liquidated to pay or make
ameaningful payment on the debt owed to Warniment. To meet the parties’ ongoing expenses given their
reduced incomes, Carolyn Dammeyer’s credit card debt had increased to $10,000 and she had cashed
in some of her pre-marital assets. At thetime of trid, they were not current on dl of their bills.

B. The Warniments

Warniment isin her latethirtiesand isa so remarried. She hasbeen married to Danid J. Warniment
for five years, and they have a child together. Both Warnimentsare employed at steady, longtermjobs. She
has been a nurse for 20 years and works at aloca hospitd. Danid Warniment has been an Ohio state
trooper for more than 13 years.

IN2000, the Warniments' joint adjusted grossincome was $68,441.00, induding alossof $2461.00
onthe duplex. Def. Exh.1. Warniment’ sfederd W-2 wageswere $21,643.32 and Daniel Warniment’ sW-
2 wages were $40,518.98. In 2001, their joint adjusted gross income was $61,171.00, including aloss
of $3981.00 on the duplex. Def. Exh. J. Warniment's federa W-2 wages were $25,614.09 and Daniel
Warniment' sW-2 wageswere $42,262.00. They received asubstantial tax refund of $8,179.00 for 2001.
In 2002, their joint gross earnings were approximately $86,000.00, with $33,000.00 attributed to her
eanings and $53,000.00 attributed to his earnings. (For purposes of the child support modification
proceedings, Warniment’ sincome was determined to be $33,000.00). Warniment received araise, asshe




usudly does in mid year, and had picked up extrahours.  They each anticipated that their financial
circumstances would be about the samein 2003 asin 2002.

At trid, the Warnimentsa so provided income and expenseinformationinthe format of Bankruptcy
Schedules | and J. Their combined net monthly income a thet time was $4,324.39, including deductions
for retirement accounts and deferred compensation. PIf. Exh. 4. Their combined monthly expensesat that
time were $5,261.00, induding $1,126.00 for the mortgage payment, red estate taxes and insurance,
$850.00 a month for payments on new vehides acquired in 2001 and monthly expenses related to the
children for school, child care and miscdlaneous gifts goproximating $652.00. Warniment testified that
monthly payments ona 2001 model $20,000.00 fifth whed camper that they acquired inlate summer 2001
do not appear on the Schedule | budget form.

Warniment has not, however, been receiving any regular child support from Dammeyer, which
would certainly improve the Warniments' financid Stuation. As a result, Warniment was trying to work
extra hours and they borrowed some money from her father to make ends meet. Ther average monthly
expenses adso indude $300.00 amonthallocated to minimum credit card payments.  Likethe Dammeyers,
the Warniments are aso living to some extent on credit cards, with total credit card debt in the range of
$20,000.00t0$25,000.00. Paymentson their debts, including minimum paymentson the credit cards, were
current & the time of tridl.

In connection with refinancing their firs home mortgage, to reduce their monthly payments by
$70.00, the Warniments  home was vaued at $204,000.00. A new two car garage, paid for by arelative,
had been added to the home. At thetimeof trid, the mortgage debt on the home was $148,000.00, leaving
goproximately $55,000.00 in equity. The Warniments had no problem securing credit to refinance their
mortgage twice within a year.

In December, 2002, the Warniments sold the duplex that Warniment was awarded in the divorce
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for $90,000.00. Theyincurred capital gains associated withthe sale, but after payment of the $26,000.00
mortgage onthe property, they cleared equity that was used to pay other hills, induding paying off asecond
mortgage ontheir home that had been incurred to finance home improvements. Although they hed
acquired two new vehides, a camper and made substantial home improvements, the Warniments also
disposed of some other assats. A mutua fund account of $9,000.00 was closed, as was an IRA account
of approximately $12,500.00. At the time of tria, they had $12,000.00 in a checking account, but those
funds were eermarked to paying extrataxes arisng from sale of the duplex and cashing in the IRA.

When asked what the family was foregoing, Warmniment said that there were indeed thingsthey liked
to do that they could not afford, with paintbal being the example given.

LAW AND ANALYSIS
Warniment has commenced this adversary proceeding under 11 U.S.C. § 727(a)(2)(A) and (4),
objecting to Dammeyer’ sright to discharge, and 11 U.S.C. § 523(a)(15), objecting to the

dischargeability of Dammeyer’s debt to her arising out of the NTZD stock repurchase.
l. 11 U.S.C. 8§ 727 Objection to Discharge Claim

A. General Principles

Under 11 U.S.C. 8§ 727, an individual debtor is entitled to a discharge unless one of the ten
enumerated exceptions to discharge specified in that section is established. Consgtent with the fresh start
policy underlying the Bankruptcy Code, exceptions to discharge should be construed drictly againg the
objecting creditor and liberdly infavor of the debtor. Hendon v. Oody (In re Oody), 249 B.R. 482, 487
(Bankr. E.D. Tenn. 2000); see Keeney v. Smith (InreKeeney), 227 F.3d 679, 683 (6™ Cir. 2000)(citing
Gullickson v. Brown (In re Brown), 108 F.3d 1290, 1292 (10th Cir. 1997)). The party objecting to
discharge has the burden of proving by a preponderance of the evidence that the exception applies. 1d.

The primary factua basis for Warniment's claims against Dammeyer under both § 727(a)(2) and
(8)(4) isthat he concealed and then knowingly and fraudulently made afdse oath for failing to disclose on
his Bankruptcy Schedules A, B or G his aleged interest inthe Silver Lake property and the land contract.
Warniment further argues that the omisson of the 1986 truck from his Schedule B justifies denid of
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Dammeyer’'s discharge as a fd se oath.
B. 11 U.SC. § 727(a)(2)(A)-Concealment of an Interest in Property Claim
Warniment first asserts that the court should deny Dammeyer’s discharge under § 727(a)(2)(A)

for concedment of an dleged interest in the Slver Lake property and the land contract. Section
727(3)(2)(A) of the Bankruptcy Code states that:
(&) The court shall grant the debtor a discharge unless-

*k*

(2) the debtor, with intent to hinder, delay, or defraud acreditor or an
officer of the estate charged with custody of property under thistitle,
has transferred, removed, destroyed, mutilated, or conceadled, or has
permitted to be transferred, removed destroyed, mutilated, or
concealed—

(A) property of the debtor, within one year before the date of the filing
of the petition.

The Sxth Circuit hdd in Keeney that this section “encompasses two elements. 1) a disposition of

property, suchas concealment, and 2) ‘a subjective intent on the debtor’ s part to hinder, delay or defraud
a creditor through the act of digposing of the property.’” Id. at 683 (quoting Hughes v. Lawson (In re
Lawson), 122 F.3d 1237, 1240 (9th Cir. 1997)). The debtor’'sact must occur within the oneyear time
frame before the filing of the petition, which in this case would be from July 7, 2000, through the duly 7,
2001, petition date. For purposes of determining whether the debtor’ s act occurred within the statutory
time period, the Sixth Circuit adopted in Keeney the doctrine of “continuing concedment,” upon which
Warniment rdiesinthis case. Under that doctrine, “aconcealment will be found to exist during the one year
before bankruptcy even if theinitid act of conceament took place before this one year period as long as
the debtor allowed the property to remain concedled into the critical year.” 1d. at 684 (quoting Rosen v.
Bezner, 996 F.2d 1527, 1531 (3d Cir. 1993)). Warniment thusarguesthat Dammeyer acquired aninterest
in the Slver Lake property and the land contract inMay, 1999, outsde of the one year period, but with his
concedment of that interest from Warniment continuing into the critica time period between July 7, 2000,
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and the commencement of the case on July 7, 2001.

The factud and legd predicate, and in the court’s view, the mogt critica issue, to Warniment's
discharge objectioniswhether Dammeyer had any interest in property that he concealed inthefirgt instance.
Dammeyer argues that he smply had no cognizable interest in ether the Silver Lake property or the land
contract. Thefallowing discusson in Pher Partners v.Womble (InreWomble), 289 B.R. 836 (Bankr.
N.D. Tex. 2003), is on point:

The retention of benefits under a secret interest may congtitute fraudulent concealment.
Nevertheless, as explained by the Third Circuit, “arelevant concedment can occur only if
property of the debtor is conceded. Thus, it is clear from the statute that the debtor must
pOSsess some property interest in order to be barred from discharge on the grounds of a
‘continuing concealment.”” A legdly relevant concedment can exig only if thereis, in fact,
some secret interest in property. ***
Thus, the debtor mudt retain control of the property, or some secret lega or equitable
interest in the property, before the court may deny discharge under the doctrine of
continuing conceal mernt.

Id. at 846 (emphasis origind)(citations omitted). Moreover, “‘[i]nterest in property is not defined by the

bankruptcy code. In the absence of a controlling federa law, interests in property are a creature

of state law.’” 1d. at 846-47 (quoting Smpson v. Penner (Inthe Matter of Smpson), 36 F.3d 450, 452
(5th Cir. 1994)); see Corzin v. Fordu (In re Fordu), 201 F.3d 693, 700 (6th Cir. 1999).

Under Ohio law, aland ingtallment contract involves a vendor promising to convey title to a parce
of red edtate a some point in the future in exchange for the vendee' s promise to make monthly payments
of interest and amortized principa during the intervening period of time. Residentia land contracts, such as
the land contract involved inthis case, are governed by Ohio Revised Code Chapter 5313. A vendor who
slIsred property onland contract retains legd title to the property, while the vendee becomes the equitable
owner of the property inissue. Thornton v. Guckiean & Co., Inc., 77 Ohio App.3d 794, 798 (1991).
Spoecificdly, the vendeereceives “an equitable interest in the contract as persondty aswel asanequitable
interest intheland.” 1d. (dting Basil v. Vincello, 50 Ohio St.3d 185, 189 (1990)).

Carolyn Dammeyer, as the vendee under the land contract for the Siver Lake property, clearly has
“an equitable interest in the contract as persondty aswell as anequitable interestintheland.” Warniment
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assertsunder three dternative legd theories that Dammeyer dso hasan interest inthe Silver Lake property
and in the land contract. Firgt, Warniment argues that Dammeyer isaso a vendee under the land contract
and therefore has adirect equitable interest inboththe contract and the property under Ohio law, just as
Carolyn Dammeyer does. Second, Warniment argues Dammeyer has a beneficid interest under the facts
and law articulated in Keeney. Third, Warniment argues that Dammeyer has a marital interest in the
property under Ohio law. The court will examine each theory.

Warniment’ s first argument is based on the terms of the land contract itsdf, PIf. Exh. 3, specificaly
the provison gating that “[i]n the event that Buyer sdllsthe S& W Motel, 1321 Cdina Road, St. Mary’s,
Ohio 45885, Buyer shal immediately pay dl remaining principa and interest due under this contract.”
Warniment assarts that, since Carolyn Dammeyer never had any interest inthe S& W Motel, Dammeyer
must by logicd inference be the “Buyer” to which the land contract there refers. Further, Warniment points
out, Dammeyer represented to Carolyn Dammeyer that he would contribute to the land contract payoff
upon the sdle of the motel.

The court finds that the plain terms of the contract do not support Warniment’s argument that
Dammeyer isa“Buyer” under the contract with a direct interest that has been conceded. The

preamble specificaly identifies and defines only Carolyn Dammeyer asthe “Buyer.” And Carolyn
Dammeyer was the only signatory to the land contract as “Purchaser.” The ambiguous and admittedly
curious surplus language  highlighted by Warniment does not contradict these clear provisons of the land
contract and make Dammeyer a vendee under the agreement.  There is no evidence that Dammeyer
individudly had any ownership interest inthe S& W Motel as opposed to being a shareholder of NTZD as
owner of the motel. Put differently, if Carolyn Dammeyer defaults under theland contract, the court cannot
see any contractua basis upon which the land contract vendor could enforce the debt against Dammeyer
as hisindependent legd obligation within the definition of “Buyer” under the land contract.

Warniment’ ssecond argument is that Dammeyer has an equitable or other beneficia interestinthe
property, just like the debtor in Keeney, notwithstanding that the land contract isin Carolyn Dammeyer’s
name. The locus of title, Warniment argues, is not controlling. Warniment is correct from the standpoint
of the basic legd principle being articulated. InKeeney, Plantiff Smithobtained ajudgment against debtor
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Keeney in 1971. After the judgment was obtained, two parcels of red estate were acquired and titled in
Keeney's parents names. But Keeney or his business made dl of the payments on debt incurred for the
propertiesand helived at each of themwithout ever paying rent to his parents. By the time Keeney filed for
bankruptcy in 1996, he had lived on the second property since 1983. Smith’'s judgment remained
unsatisfied. Keeney did not list either property on his schedules. Smith objected to Keeney's discharge
under 8 727(a). Keeney’ sdischargewas ultimately denied under the continuous conceal ment doctrine, with
the Sixth Circuit finding as follows:

The bankruptcy and didtrict courts determined that Keeney had concealed his beneficid
interest inthe two properties by placing them in his parents’ names, withthe requisiteintent
to defraud. Keeney argues on appeal that he had nathing to conceal because he has no
interest in the property. A beneficia interest of ownership can be inferred, however, from
Keeney's payment for and use of the properties, including his rent-free residence on each
and payment of al mortgage obligations. As noted by the digtrict court, no explanationwas
provided as to why the propertiesweretitled inthe parents names. Courts have found that
a debtor retained a beneficid interest in property under smilar circumstances. [Citations
omitted]. Under thefactsof thiscase, the bankruptcy court did not commit clear legd error
in its determination that Keeney had a beneficid interest in the properties.

Keeney, 227 F.2d at 683-84.

Warniment urges the same result here. The court finds, however, that the facts of this case are
digtinguishable fromKeeney and compel the opposite result. The evidence shows that Carolyn Dammeyer
used her own money derived fromcashing in her pre-marital State Teachers Retirement System account to
make the substantia up front payments totaling $25,000.00 due under the land contract. In contrast, in
Keeney, the debtor’ sequitable interest inproperty titled inhis parents name was derived fromthe fact that
he (or his company) made al of the payments on the debt associated with the property.

Another case smilar to Keeney highlights the materidity of thisdiginction. In Kaler v. Craig (In
re Craig), 195 B.R. 443 (Bankr. N. Dak. 1996), the debtor, a physician, titled all real property and
personal property soldy in hissecond wife s name, where he had Sgnificant debtsto IRS and hisfirst wife.
For example, debtor done signed the note to the bank on the family’ s farm, titled only in his second wife's
name. And dl debt payments came from debtor’'s substantia income. These facts resulted in denid of
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debtor’ s discharge because the court believed that he “embarked upon ameansto divert hisincome into
assts in which he had no apparent interest but dl the while continuing to enjoy the benefits of ownership.”
Id. at 450. In Dammeyer’s case, the asset inissueisingtead “titled” in the name of the non-debtor spouse
actudly contributing her own funds for its acquigtion.

Warniment pointsout that the parties pooled their finances. The proper inference, she argues, is
that Dammeyer contributed to the subgtantial monthly payments made thereafter on the contract and hel ped
build equity inthe property. While acknowledging that they pooled their funds, Carolyn Dammeyer testified
that she handled the family finances and made the payments, and both Dammeyers testified that he did not
make the payments. The court interprets this testimony, which is ambiguous, to mean that his money was
not used to make the payments. Thisiscredible giventhat Carolyn Dammeyer is separately employed and
the large disparities in ther incomes that emerged especidly in 2001 and 2002. Dammeyer was having
trouble paying his child support, let aone the secured debtsfor his Durango and hisboat. While the court
cannot find that none of the money earned by Dammeyer found its way into the monthly land contract
payments, the degree to which it may have would not be sufficient in the court’ s view to give Dammeyer a
beneficid interest in the property that would bring this case within the ambit of Keeney. Nor did
Dammeyer's admitted

intention to contribute any excess didtribution received after the sale of the mote to paying down
Carolyn Dammeyer’s land contract debt. If he had done o, theresult might be different. But the sale never
occurred and Dammeyer’ s intention was never effected.

The court aso credits Dammeyer’ s tesimony that until the S&W Motd was sold at foreclosure,
whichoccurred after commencement of his chapter 7 case, Dammeyer spent the mgority of histime at the
motd managing it, not at the Silver Lake property with Carolyn. In any event, evenif Dammeyer actudly
spent moretimethere, as hisidentification of that as hisaddress on his 2001 tax return, Def.. Exh. E, would
show, “merdy living on the property isinsufficient to prove asecret interet.” Andersonv. Hooper (Inre
Hooper), 274 B.R. 210, 216 (Bankr. D.S.C. 2001)(citing Patton v. Hooper (In re Hooper), 39 B.R.
324, 327 (Bankr. N.D. Ohio 1984)(“ The Court holds that the bare proof of debtors continuing to live on
the property that they transferred...without more, isinsuffident to congtitute a“ continuingconcealment’...”)).
And in further contrast to Keeney, Carolyn Dammeyer’ stestimony offered a credible reason as to why
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the contract was in her name only and did not have Dammeyer’ s name on it: she had just married this guy
and it was her money. Warniment has failed to prove that Dammeyer had any secret beneficid or other
equitable interest in ether the Silver Lake property or the land ingtallment contract.

Warniment' s third argument is that Dammeyer has amarital interest in the land contract and in the
Siver Lake property that has been concealed. Thisargument focuses on Ohio statutes governing property
divisonin divorce and dissolution proceedings. Ohio Revised Code § 3105.171 defines marital and
separate property in such proceedings. “Maritd property” includes “[dll real and personal property that
currently is owned by ether or both of the spouses...and that was acquired by either or both of the spouses
during the marriage’” aswell as“[dll interest that either or both of the spouses currently hasin any red or
personal property...and that was acquired by ether or both of the spouses during the marriage.” Ohio Rev.
Code Ann. § 3105.171(A)(3)(a)(i) and (ii) (Page 2004). “Separate property” means:

All real and personal property and any interest in re or personal property that is found by
the court to be any of the fallowing: (i) An inheritance by one spouse by bequest, devise,
or descent during the course of the marriage; (ii) Any red or persona property or interest
inreal or persona property that was acquired by one spouse prior to the date of the
marriage; (i) Passive income and appreciation acquired from separate property by one
spouse during the marriage; (iv) Any real or persond

property or interest in real or persond property acquired by one spouse after a decree of
legal separation issued under section 3105.17 of the Revised Code; (v) Any real or
persona property or interest in real or personal property that is excluded by a valid
antenuptial agreement; (vi) Compensation to a spouse for the spouse’ persond injury,
except for loss of marital earnings and compensationfor expenses paid formmarita assets;
(vii) Any gift of any red or persond property or of an interest in real or personal property
that is made after the date of the marriage and that is proven by clear and convincing
evidence to have been given to only one spouse.
Ohio Rev. Code § 3105.171(A)(6)(a). Further, “*marital property’ does not include any separate
property.” Ohio Rev. Code Ann. 8§ 3105.171(A)(3)(b). The land contract was signed and Carolyn
Dammeyer’s equitable interest in the Silver Lake property as vendee under the land contract therefore
acquired in May, 1999, after the marriage in 1998. That makes both interests marital property and not
Carolyn Dammeyer’ s separate property under 8 3105.171(A)(3) and (6). The question is whether that

marital interest under the Ohio statute is property thet is subject to the continuing conced ment doctrine

17




under Bankruptcy Code § 727(a)(2)(A).

The court cannot find any cases on point. But at least one Sixth Circuit case interpreting the same
Ohio dtatutes in another bankruptcy context, involving avoidance of pre-petition transfers of a debtor’s
property interests, suggeststhat “marital property” is a debtor’ sproperty and hence subsequently property
of the estate under 11 U.S.C. § 541 upon commencement of a bankruptcy case. In Fordu, debtor’ swife
won the Ohio lottery in 1986, entitling her to winnings of $388,888.00 payable in annua ingdlments of
$19,444.40 through the year 2011. In 1991 the Fordus executed a separation agreement that was
incorporated into an agreed dissolution decree entered by an Ohio domestic relations court. Under the
decree, debtor conveyed to hisformer wife dl of hisright, title and interest in the marital resdence and in
the remainder of the lottery proceeds, except for %2 of the ingtalment received in1990. Inturn, the Fordus
agreed that neither would be responsible for supporting the other, hewould not pay dimony and she would
waive any clam she had to a new restaurant businessventure he was about to undertake &t the time of the
divorce.

Two years after the divorce, Fordu’ shusinessfailed and he filed achapter 7 petition. The chapter
7 trustee sued Ms. Fordu under 11 U.S.C. § 544 seeking to avoid and recover transfers  of

the debtor’ sinterests in the marita residence and the lottery proceeds that she received through the divorce
decree. He argued that the transfers amounted to afraudulent transfer under the applicable Ohio statute, as
imported into bankruptcy by the “strong arm” power of 11 U.S.C. § 544(b), dueto lack of reasonably
equivaent value received by Mr. Fordu.

The Sixth Circuit examined Ohio Rev. Code § 3105.171, noting the basic principle that dthough
the issue of what is property of abankruptcy estate is a matter of federa law, a debtor’s property interests
are created and defined by state law. Fordu, 201 F.3d at 700. Applying that statute, the Sixth Circuit
determined that the debtor held an interest inthe marita residence and inthe | ottery proceeds as part of the
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parties maritd property. That finding resulted in the conclusion “that the lottery proceeds were part of the
Fordu’'s marita estate and the Debtor thus held a property interest in such proceeds that was transferred
to Ms. Fordu under the Separation Agreement. This transfer was properly subject to chalenge by the
Trusteethroughthe assertion of hisavoidancedam.” 1d. at 702. Although Warniment doesnot cite Fordu,
itisnot ahuge legp in legd logic to argue that if marita property under statelaw is subject to the provisons
of the Bankruptcy Code addressing avoidance of pre-petition trandfers, it must aso be subject to the
provisons of the Bankruptcy Code excluding the right to adischarge for improper acts of property transfer
or concealment. Further, thelegd inference would be that amarried debtor would be required to schedule
al such property interests even though a bankruptcy case was not ajoint filing.

The court declinesto so gpply and extend Forduinthiscase. Onereason isthat under Ohio law,
“[a] married person may take, hold, and dispose of property, red or persona, the same as if unmarried.”
Ohio Rev. Code § 3103.07. Moreover, thereis acritica distinction betweenthefactsof Fordu and this
case. Thedebtor in Fordu and his spouse had dready commenced and completed a dissolution of ther
marriage before the commencement of the bankruptcy case. Here, Dammeyer and Carolyn Dammeyer
had not commenced any such proceedings before he filed for bankruptcy. The provisons of Ohio Rev.
Code 8§ 3105.171 defining and governing marita property do not have any generdized or abstract
gpplication outsde of the context of the digtributive award in an Ohio divorce or marriage dissolution
proceeding. After the definitionsin subsection (A), the balance of

the subsections of the statute dl govern domestic relations court determination and divison of marita
property in such proceedings. For example, “[i]n divorce proceedings, the court shdl, and in lega
separation proceedings uponthe request of either spouse, the court may, determine what congtitutes marital
property...In ether case upon making such a determination, the court shal divide the marital property and
the separate property equitably between the spouses.” Ohio Rev. Code § 3105.171(B). The court finds
that, in the absence of at least adivorce or dissolution proceeding exiding prior to the commencement of
Dammeyer’s bankruptcy case, Dammeyer had no vested maritd interest in the land contract or the Silver
Lake property under Ohio law.

ThecaseInre Greer, 242 B.R. 389 (Bankr. N.D. Ohio 1999), assgts the court in reaching this
concluson. In Greer, the debtors commenced a divorce proceeding before they jointly filed for chapter
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7 bankruptcyrdief. The Ohio domestic relations court subsequently determined that Ms. Greer was entitled
to one hdf of Mr. Greer’s interes in his 401(k) plan, as wel asto an earned but undistributed COLA
payment due from Mr. Greer’s employer. The chapter 7 trustee then filed a motion against Ms. Greer
demanding turnover as property of her bankruptcy estate the marital property awarded to her by the
domestic relations court. In determining whether Ms Greer’s interests congtituted property of her
bankruptcy estate under 11 U.S.C. § 541 subject to turnover, the bankruptcy court first noted that a
“fundamenta principle of Ohio law isthat marriage adone does not confer upon a spouse an interest inthe
other spouse’ s separately titled property.” Id. at 395. Moreover, the court noted, a Spouse’ s ownership
interest in separatdy titled property is not affected by the commencement of a bankruptcy case because a
joint petitiondill createstwo separate bankruptcy estates. 1d. Analyzing the Ohio statutes discussed above,
the court found that under Ohio law the commencement of a divorce proceeding veststhe state court with
jurisdictionover al property in which ether spouse has an interest, regardless of whether separately titled.
The following conclusions, pertinent to this case, flowed from that finding:

[T]his court finds that it was the intention under Ohio law to confer upon a spouse an
interest inany property that isor would qudify as*“marital property,” regardiessof whether
suchproperty was separately titled. ... The Court, however,...also comesto the conclusion
that such a property interest islimited. Specificaly...the Court holds that upon a spouse
filingfor divorce, and until aformd digtribution of the parties’ property ismade, the interest
aspouseacquiresinthe other’ s separately titled property is srictly contingent, and therefore
subject to later divestment if the state court withjurisdictionover the parties’ property does
not enter an order awarding the property

to the non-title holding spouse. The effect of this is that dthough contingent interests are
clearly property of the estate pursuant to § 541(a), the contingency of the interest
may prevent the bankruptcy trustee from ever uiilizing the property for the benefit of the
bankruptcy estate...
Id. at 396-97 (citations omitted). Inthis case, the facts are yet one step further back: there is no divorce
pending and therefore not even any contingent marital interest under Greer that would be treated as
property of Dammeyer’s estate, for adminigration, avoidance or any other purpose. Cf. Davisv. Cox,
356 F.3d 76 (1st Cir. 2004)(addressing but ultimatdly not deciding Smilar issues under Maine law).
Other bankruptcy courts in other states have reached smilar conclusions, dbeit again in different

contexts and under somewhat different state statutory structures. But cf. Ludwig v. Geise (InreGeise),
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132 B.R. 908 (Bankr. E.D. Wis. 1991)(under Wisconsin law, trustee awarded certain marita property in
possession of non-debtor spouse). InIinreJohnson, 210 B.R. 153 (Bankr. D. Minn. 1997), the chapter
7 trustee objected to debtors claimed exemptions where the debtors had filed for but not completed their
divorce before they filed for bankruptcy. Debtors sought to gpportion the value of thelr claimed exempt
property betweenther two estates, invoking the Minnesota marital property statute to argue that as maritd
property one haf of the assets in issue titled in husband’ s name aso belonged to the debtor wife. Relying
on case law from other jurisdictions, the bankruptcy court said that it was “not persuaded that the mere
classification of property as‘marital property’ issuffident to create cognizable property rights.” 1d. at 155.
Under Minnesota law, the court concluded, the time of vesting of an interest in “marita property” did not
occur until the entry of the divorce decree. 1d. at 156.

InBlair v. Hohenberg (Inre Hohenberg), 174 B.R. 487 (Bankr. W.D. Tenn. 1994), the chapter
7 trustee of the ex-husband’ s bankruptcy estate claimed an interest in the assets awarded the non-debtor
ex-wife in a divorce, relying on the Tennessee domestic relations statutes and the concept of  “marita
property” as defined in those statutes. In findings equdly pertinent to this case, the court in Hohenberg
concluded:

... that the classfication of property as “marital property” within the meaning of the
Tennessee divorce gatute serves no purpose until after the parties have filed a Sate court
actionfor divorce and the state court exercisesitsjurisdictionto classify the property of the
parties in connection with the granting of a divorce....In this particular case, when the
bankruptcy estate was fixed upon the commencement of the case,

neither Mr. Hohenberg nor his subsequent chapter 7 trustee had any basisfor claming a
legd or equitable interest in property separately owned by Sarah Hohenberg, unless her
interest were subject to some avoidance recovery or other attack under either the
Bankruptcy Code or any applicable nonbankruptcy law. Now that it appears that Sarah
Hohenberg' sproperty is subject to classfication as elther “ separate” or “ maritd property”
within the meaning of TENN. CODE ANN. 8§ 36-4-121 in the divorce proceeding, the
bankruptcy trustee may not bootstrap a claim against Sarah Hohenberg uponthe domestic
relations “marital property” concept.

Id. at 493-94. And s0it isfor Warniment. Fordu involvesadivorce decreeissued and aproperty divison
completed before the bankruptcy case commenced, Greer involves a divorce commenced but not
completed before bankruptcy and this case involves neither. Notwithstanding that theland contract and the
Siver Lake property would be “marita property” under Ohio Rev. Code § 3105.171 inany divorce
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involving the Dammeyers, Warniment cannot bootstrap that concept into an objection to discharge under
8§ 727(a)(2). Nick Dammeyer had no property interest, in the absence of a divorce or dissolution
proceeding, that he concealed for purposes of 8§ 727(a)(2).

Having determined that Dammeyer had no property interest in the land installment contract or the
Silver Lake Property, the court need not address the other § 727(a)(2) dements of conced ment, intent to
hinder defraud or delay and statutory timing required to sustain an objection under that provision of the
Bankruptcy Code. Warniment has failed to sustain her burden of proof under § 727(a)(2).

C. 11 U.SC. 8§ 727(a)(4)(A)—False Oath Claim

Warniment further damsthat Dammeyer is not entitled to adischarge under 8 727(a)(4)(A), which

providesthat “[t]he court shdl grant the debtor adischarge unless. . .the debator knowingly and fraudulently,
in or in connection with the case. . .made afase oath or account[.]” 11 U.S.C. § 727(a8)(4)(A). In order
to prevail, aplantiff must prove by a preponderance of the evidence that:

1) the debtor made a satement under oath; 2) the satement was fdse; 3) the debtor knew the
statement was fase; 4) the debtor made the statement withfraudulent intent; and (5) the statement
related materialy to the bankruptcy case.

Keeney, 227 F.3d at 685. The purpose of 8§ 727(a)(4)(A) isto enforce adebtor’ s duty of disclosure and
toensurethat the debtor provides complete and accurate informationto thoseinterested intheadministration
of the bankruptcy edtate.

A fdse oath can include fse satementsin or omissons from a debtor's schedules, as they are
executed under pendty of perjury. Huntington Center Partners, Ltd. v. Dupree (Inre Dupree), 197
B.R. 928, 937 (Bankr. N.D. Ala 1996); see Hamo v. Wilson (In re Hamo), 233 B.R. 718, 725 (B.A.P.
6th Cir. 1999). A fdseoathismaterid if it “*bears a rdationship to the bankrupt's business transactions
or estate, or concerns the discovery of assets, business dedings, or the existence and disposition of his
property.”” Keeney, 227 F.3d at 686 (quoting Beaubouef v. Beaubouef (In re Beaubouef), 966 F.2d
174, 178 (5th Cir. 1992)). The question of whether a debtor has made a fase oath under subsection
@@(A) isanissueof fact. Keeney, 227 F.3d at 685.
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Warniment argues that Dammeyer made a fase oath in two respects. omitting the land ingdlment
contract and the Silver Lake property from his schedules and omitting the 1989 pick-up truck from his
schedules. The court will examine each argument.

Although the daims are different, the court finds that Warniment's 8 727(a)(4) clamastotheland
ingdlment contract and the Silver Lake property falsfor essentidly the same reasons her § 727(8)(2)
dam fals Thereisno disputethat Dammeyer failed to schedule the land ingtalment contract and the Silver
L ake property, and that he made a point of identifying his address inthe petition as the S& W Moted and not
the Silver Lake property, in contrast to histax returnsin 2001 where he identified the Siver Lake property
ashisaddress. Thecourt finds, however, for the reasonsdready stated, that Dammeyer did not have aduty
to schedule ether the land ingtallment contract or the Silver Lake property on Schedule A, Schedule B or
Schedule G. In the absence of a least a commenced divorce or dissolution proceeding involving
Dammeyer and Carolyn Dammeyer, he had no interest in property that was materid to the bankruptcy case.
Lacking an interest in the Silver Lake property and inthe land ingtalment contract, it cannot be said that the
omisson of the land inddlment contract or the Slver Lake property from Dammeyer’s petition and
schedules ultimatdy bears ardationship to his businesstransactions, his bankruptcy estate, or concerns the
discovery of hisassets, hisbusinessdealings, or existenceor digpositionof his property. And it therefore

follows that the omissondid not make Dammeyer’ sschedulesfase or knowingly false, or that the omisson

was made with fraudulent intent.*

Had the court concluded otherwise as to Dammeyer’s obligation to schedule the Silver Lake property and the
land installment contract, it does not automatically follow that the omission was made with fraudulent intent. Dammeyer
said he did not disclose the land installment contract or the Silver Lake property because he did not think he had any
interest to disclose and his lawyer said he did not have to do so. Warniment asserts that advice of counsel does not
negate fraudulent intent for purposes of § 727(a)(4). But the case law on that point is somewhat more refined, with most
courts holding that mistaken reliance on (or mistaken) advice of counsel will excuse acts of fraudulent intent only where
reliance was in good faith, was reasonable and the attorney was aware of all of the facts. See, eg., First Beverly Bank
v. Adeeb (In re Adeeb), 787 F.2d 1339, 1343 (9th Cir. 1986); Cuervov. Sndl (In re Snel), 240 B.R. 728, 730-31(Bankr. S.D.
Ohio 1999); Craig, 195 B.R. a 452. The court need not reach that issue here given its determination that Dammeyer did

not have any interest in the land installment contract or the Silver Lake property that he was required to schedule.
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Beyond the schedules requiring the lising of dl property interests, the petition form, also sgned
under pendty of perjury, requiresadebtor to list astreet address and amailing address if different than
the street address. As explained, when he commenced his chapter 7 case on July 31, 2001, Dammeyer
identified his street address asthe S& W Motdl address and not the Siver Lake property address. AIf. Exh.
1. Although a seemingly innocuous inquiry, thisis materid information inthe court’ sview, required to be
truthfully answered. As emphasized by the Petition’s focus, and likewise the Statement of Affar’'s focus,
on addresses, debtor |ocationaways relatesto the location and discovery of assets and the existence and
disposition of property. See FIf. Exh. 1 (Petition, p.1; Statement of Affairs, Q. 15). A trustee or creditor
desiring to test the accuracy of afiling will dways start with a debtor’s address. Proper venue is aso
dependent uponlocationof a debtor or adebtor’ sprincipal assets. 28 U.S.C. § 1334. Asaready indicated
above, however, the court credits Dammeyer’ stestimony that he was spending most of histime at the S& W
Motel until it was sold, which occurred in early 2002 after commencement of hischapter 7 caseon July 31,
2001. Dammeyer did identify the Silver Lake property as his address in his separatdly filed 2001 tax
return, which would have been first due on April 15, 2002, after the commencement of hischapter 7 case
and after the motel property was sold. Thereis, however, no evidenceasto precisdy when hesigned and
filed the tax return such that it could be probative of a lie as to where he was redly living al aong,
particularly when the Dammeyers joint 2000 tax return, Def. Exh. H, identified the S& W Motdl address.

The evidence thus does not establish that Dammeyer’s identification of the motel address as his street

addressin his chapter 7 petition was afase statement for purposes of §

727(a)(4).

Another potentid false satement Warniment dlegesis Damnmeyer’s omissontolist the 1986 pick
up truck on hisSchedule B. See HIf. Exh. 1. Dammeyer should have scheduled the truck, even though
itisold and apparently of little vaue; debtors must disclosedl assets, eventhosethey believe are worthless.
SeeFokkenav. Tripp (InreTripp), 224 B.R. 95, 98 (Bankr. N.D. lowa1998). Danmeyer, for example,
properly disclosed hisNTZD stock interest, even though he valued it a zero. Debtors are not at liberty to
determine what assets or transactions should be disclosed. 1d.  Because of this, “[t]he [debtor] cannot
areumvent section 727(a)(4) by daming that the omitted information has zero or little vaue. However, the
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Court canconsider the value to ascertain whether the [debtor] hasthe intent and motivationto decelve, and
to determine the materidity of the omissons” Wade v. Wade (In re Wade), 189 B.R. 522, 526 (Bankr.
M.D. Fla. 1996) (citetionsomitted). Warniment has stisfied thefirst two dementsof her § 727(a)(4) clam,
that Dammeyer made a statement under oath, in his schedules, and thet it wasfdse, inits omisson of the
truck.
Warniment's 8 727(a)(4) clam asto the truck founders, however, onthe other dementsof proof.
Dammeyer testified that he smply overlooked the truck and his omission to schedule it was inadvertent.
The court finds Dammeyer’ s testimony onthis point credible, bolstered by the truck’ s limited vaue and the
fact that Warniment was clearly aware of its exisence dl dong. His tesimony negates the elements of
materidity and fraudulent intent. While a false statement knowingly made or an omission made with
reckless indifference to the truth may be grounds for denying a chapter 7 discharge, a debtor is entitled to
a discharge if the false statement is the result of mistake or inadvertence. Keeney, 227 F.3d at 686.
Dammeyer’s falure to schedule the truck isnot groundsfor denid of hisdischarge under § 727(a)(4)(A).

. 11 U.S.C. 8 523(a)(15) Exception to Discharge Claim

Warniment's complaint raises the issue of whether Dammeyer’s persona guarantee of the NTZD
obligation undertaken in the Separation Agreement is dischargeable under 11 U.S.C. § 523(a)(15), which
provides:

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of thistitle
does not discharge an individua debtor from any debt—

(15) not of the kind described in paragraph (5) that isincurred by the

debtor in the course of a divorce or separation or in connection with a
Separation agreement, divorce decree or other order of acourt of record,
a determination made in accordance with State or territorial law by a
governmentd unit unless-

(A) the debtor does not have the ability to pay such debt
from income or property of the debtor not reasonably
necessary to be expended for the maintenance or support
of the debtor or a dependent of the debtor and, if the
debtor is engaged in a business, for the payment of
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expenditures necessary for the continuation, preservation,
and operation of such business; or

(B) discharging such debt would result in a benfit to the
debtor that outweghs the detrimental consequences to a
spouse, former spouse, or child of the debtor.

This section “is intended to cover divorce-related debts such as those found in property settlement
agreements that ‘should not judtifidbly be discharged.’”” In re Crosswhite, 148 F.3d 879, 882 (7th Cir.
1998) (citing Collier on Bankruptcy 1523.21 (Lawrence P. King et d. eds.)).

Theinitid burden of proving that the debt is of atype excepted fromdischarge under 8 523(a)(15)
rests with the objecting creditor/spouse. Hart v. Molino (In re Molino), 225 B.R. 904, 907 (B.A.P. 6th
Cir. 1998). Once this burden is met, the burden shifts to the debtor to prove the exceptions to
nondischargesbility set forth in subsections (A) or (B). Id. at 907, 909.° Dammeyer can meet his burden
by proving ether that he cannot pay the debt or that the benefits to him of its

discharge outweigh any detriment to Warniment. 1d. Debtor must make his showing by apreponderance
of theevidence. Grogan v. Garner, 488 U.S. 279, 291 (1991). As subsections (A) and (B) of §
523(3)(15) arein the digunctive, Dammeyer need not prove both to prevail. Molino, 225 B.R. at 907,
Baker v. Baker (Inre Baker), 274 B.R. 176, 197 (Bankr. D.S.C. 2000).

Other courts have alocated the burden of proof differently. Compare Molino (shifting burdens) with
Greenwalt v. Greenwalt (In re Greenwalt), 200 B.R. 909 (Bankr. W.D. Wash. 1996)(finding that plaintiff has the
motivation and ability to demonstrate that debtor has the ability to pay and to prove that the detrimental consequences
of discharge to plaintiff outweigh the benefits to debtor).  This court will follow the burdens articulated in Molino,
which represents the majority view. The two circuit courts that have addressed the issue have also concluded that §
523(a)(15) sets up a shifting burden or proof. Crosswhite, 148 F.3d a 884-85; Gamble v. Gamble (In re Gamble), 143 F.3d
223, 226 (5th Cir. 1998). Debts of the type proven by the creditor to fall under 8 523(a)(15) are presumed by the statute
to be nondischargeable, Crossett v. Windom (In re Windom), 207 B.R. 1017, 1020 (Bankr. W.D. Tenn. 1997), with two
exceptions. The two exceptions are like affirmative defenses, Gamble, 143 F.3d a 226, with the evidence, motive and
ability to prove them thus most logicaly resting with the debtor in this court’s view, Crosswhite, 148 F.3d a 884-85.
Moreover, the plain languege of 8§ 523(a)(15)(A) is phrased in terms of a debtor’s inability to pay, which is the debtor’s
position, not the debtor’ s ability to pay, which is the creditor’ s position.
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Warniment met her burden. The court first finds that the debt in issueisnot a support obligation
as defined under 8 523(a)(5), a predicate to applicationof § 523(a)(15). So Warniment has the burden
of proving that Dammeyer incurred the obligation in the course of adivorce or separation. Submission of
the parties' Separation Agreement satisfies\Warniment's burden. It isappended to and incorporated in the
Auglaize County Common Pleas Court’s Judgment Entry Granting Divorce. Af. Exh. 2. All of the terms
of the transaction, induding the digtributionof the NTZD stock to Warniment, her resale of the stock to the
corporation and Dammeyer’s personal guarantee of the resulting debt, are in the Separation Agreement.
The burden of proof therefore shifts to Dammeyer to prove by apreponderance of the evidence that heis
entitled to discharge his debt to Warniment under one of the exceptions to nondischargesbility in 8§
523(3)(15).

A.11U.SC. §523 (a)(15)(A) - “Inability to Pay” Test

The Sixth Circuit has not interpreted 8 523(8)(15)(A) in a published decision. The garting point

for gpplying the Bankruptcy Code isaways the existing statutory text, with the court’s function to enforce

the gtatute according to its terms unless the disposition required by itstermsisabsurd. Lamie v. United
Sates Trustee, -- U.S.--, 124 S.Ct. 1023, 1033-34, 157 L.Ed.2d 1024 (2004);Hartford Underwriters
Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000). Thetext of 8 523(a)(15)(A) establishes
afour part inquiry to be undertaken by the bankruptcy court. The court must determine: (1) the debtor’s
income; (2) the debtor’ s property; (3) the expenses reasonably necessary for the maintenance or support
of the debtor or any dependent of the debtor; and (4) after payment of such reasonably necessary
expenses, whether debtor can pay the marital debt from income or property.

Most courts note the amilarity between the language of 8 523(8)(15)(A) and the definition of
“digposable income’ in11 U.S.C. § 1325(b)(2) for purposes of confirmingchapter 13 plans, and conclude
that the “ disposable incomete” is thus the appropriate standard for measuring a debtor’ s ability to pay
a marital debt under 8 523(8)(15)(A). See, e.g., Hammermeister v. Hammer meister

(Inre Hammermeister), 270 B.R. 863, 874-75 (Bankr. S.D. Ohio 2001); Gamble, 143 F.3d at 226
(“[B]ankruptcy court was correct to focus its investigation on whether Mr. Gamble could make reasonable

payments on the debt from his disposable income.”).
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Inthiscourt's view, care needsto betaken in recasting the test for inability to pay under
§523(8)(15)(A) as the disposable income test of § 1325(b)(2). From an andytica standpoint, setting
up the disposable income test in chapter 13 as the standard for a debtor’s inability to pay under
§523(a)(15)(A) isdmost an unhepful truism, basicdly restating the inquiry aready mandated by the plain
terms of the statute. And the introductory languageto the definition in § 1325(b)(2) satesthat “disposable
income’ is being defined “[f]or purposes of this subsection.” There are dso sgnificant differences between
the language of the two provisions that get washed out by wholesde transfer of the chapter 13 definition
of “digposableincome’ into 8§ 523(a)(15)(A). See Straubv. Straub (InreStraub ), 192 B.R. 522, 528
(Bankr. D.N.D. 1996). Congress chose not to use the word “disposable”’ in 8 523(a)(15)(A) or to
incorporate that definition into its terms. Moreover, Congress definition of disposable income under §
1325(b)(2) expresdy includes charitable contributions up to a prescribed limit as reasonably necessary
expenses. Section 523(a)(15)(A) does not.

Onthe other hand, thereis statutory logic to looking to 8 1325(b) and rel ated case law; obligations
nondischargesble in chapter 7 under 8 523(a)(15) are dischargeable under chapter 13 through a plan
complying with dl of its provisons, see 11 U.S.C. § 1328(a), induding the disposable income test of §
1325(b). And there are unquestionably aspects of the manner in which courtsinterpret the “disposable
income’ test of § 1325(b) that are andyticaly vaid in the statutory inquiry under 8 523(a)(15)(A). For
example, in applying the disposable incometest of § 1325(b), courts generdly analyze a debtor’ s average
income and expenses on amonthly basis using Bankruptcy Schedules| and J. Thisisanequaly vaid and
helpful approach to determining under 8 523(8)(15)(A) whether a debtor does not have the ability to pay
amarita debt. Moreover, except as to the explict definitiond difference involving charitable contributions,
the determination of what kinds of expensesand inwhat amountsare reasonably necessary for support of
adebtor or adebtor’ s dependents should logicaly be the same under both sections of the statute. See, e.g.,
Harshbarger v. Pees (In reHarshbarger), 66 F.3d 775, 777 (6th Cir. 1995)(funds used for repayment

of loan from pension plan are disposable income in chapter 13 case).

In deciding whether Plaintiff does not have the ability to pay Defendant, this court will therefore
be guided by the plain terms of § 523(a)(15)(A), looking to other sections of the Bankruptcy Code only
to the extent suchguidance does not conflict withor change the plain meaning of the Code section in issue.
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“Statutory context can suggest the natura reading of a provision that in isolation might yidd contestable
interpretations.” Price v. Del. Sate Police Fed. Credit Union (In re Price), 370 F.3d 362, 369 (3d
Cir. 2004)(citing Robinson v. Shell Qil Co., 519 U.S. 337, 341 (1997) and Kelly v. Robinson, 429 U.S.
36, 43 (1986)).

Insupport of his pogition, Dammeyer arguesthat his chapter 7 petition, his unemployment, hischild
support obligationsand arrearage, and an $8,674.56 income tax obligation that was not discharged show
he does not have the ability to pay Warniment/ Warniment countersthat Dammeyer’ s financid condition
istemporary, that he has many more working years ahead of him, and that histrid testimony shows he will
be capable of earning $30,000 - $40,000 a year over an extended period of time. The original term of
repayment of the debt was indeed over 30 years, and his child support obligations will terminate as the
parties three minor children reach the age of mgority in 2006, 2008 and 2012.

Dammeyer has no assets to be liquidated to pay the debt. His only Sgnificant asssts are exempt
interestsinan |RA and an annuity totaling $8,000.00, whichhe testified at trid that he intended to useto pay
his child support arrearage, unquestionably an expense reasonably necessary for the support of his three
dependents. Dammeyer’sNTZD stock isnow worthless due to foreclosure of the S& W Motd. Sothe
focus of Dammeyer’s ability to pay the marita debt must be on hisfuture income.

At the commencement of the case, Dammeyer’ s Schedule | showed joint monthly income net of
taxesand 401(k) contributions of $4,969.99. FIf. Exh. 1at 17. At trid, Dammeyer submitted an updated
Bankruptcy Schedule |  showing both overdl family income and individua incomes reduced since
commencement of the case.  Def. Exh. K. Theonly income for the family shown at the time of tria on
Schedule | is Carolyn Dammeyer’s net monthly income of $2,336.49, after
deduction of taxes and a401(k) contribution. Dammeyer’s income is zero due to his unemployment.

In applying 8 523(8)(2)(A), adebtor’ s income and expenses are generdly gauged at the time
of trid; however, if the circumstances so warrant, the court may consider a debtor’ s future earning
potentid. Koenig v. Koenig (In re Koenig), 265 B.R. 772, 776 (Bankr. N.D. Ohio 2001)(citing
Newcomb v. Miley (In re Miley), 228 B.R. 651, 655 (Bankr. N.D. Ohio 1998)). The court is not

bound by a debtor’s income and  expense figures and must independently andyze the evidence to

determine whether an upward adjustment in income or a downward adjustment in expensesis appropriate
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based on the statutory standard. Bubp v. Romer (In re Romer), 254 B.R. 207, 212 (Bankr. N.D. Ohio
2000). As one court has aptly noted, “when parties produce a budget, it tends to corroborate the
contentions of the party producing the statement.” Huchteman v. Ingalls (Inre Ingalls), 297 B.R. 543,
550 (Bankr. C.D. 11I. 2003).

Warniment argues that the Dammeyers have intentiondly reduced their incomes for purposes of
pleading poverty at trid, and that this represents anadir in their joint earnings, whicharelikdy to riseagain
over time as both Dammeyers admitted at trid. The court does not agree, however, that the evidence
supports an inference that the Dammeyers have intentiondly  reduced their incomes solely for purposes of
this proceeding.

As to Carolyn Dammeyer, Warniment argues in particular that her income will likdy increasein
the future, as it has been much more substantia in the past and she hersdf admits that the couple is  in a
financid trangtion period. Between Dammeyer and Carolyn Dammeyer, Carolyn clearly has the most
demonstrated earning power. As an initid matter, this court agrees with most other courts that a new
spouse’s income is rdevant  in analyzing a debtor’s ingbility to pay. Cleveland v. Cleveland (In re
Cleveland), 198 B.R. 394, 399 (Bankr. N.D. Ga. 1996). But there are limits to the relevance of such
evidence® Where new spouses and debtors have joined as a family financid unit, as Dammeyer and
Carolyn Dammeyer both testified they have, the contribution of the new spouseis directly relevant to the
expenseinquiry. A debtor whosenew spouse is economicaly
sf-aufficient, as Carolyn Dammeyer is, will incur fewer expenses reasonably necessary for support of
dependents than a debtor whose new non-debtor spouse is not economicaly sdf-sufficient and is
dependent on the debtor for support. Beasley v. Adams (In re Adams), 200 B.R. 630, 633-34 (N.D.
[1l. 1996). And a debtor whose new spouse supports the debtor will likewise incur less expense for sdif-
support. Id. But the limit to relevance of evidence of a non-debtor Spouse’ s income arises because,

ultimately, anew spouse such as Carolyn Dammeyer has no liability whatsoever to pay the

Evidence of a new spouse’s earnings are of more general relevance in the § 523(a)(15)(B) analysis of benefit to
the debtor and detriment to the non-filing spouse, where courts must compare the relative lifestyles of the two families
involved.
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former spouse child support or property settlement debts. Fotov. Foto (InreFoto), 258 B.R. 567, 574-
75 n.4 (Bankr. SD.N.Y. 2000). So theamount of Carolyn Danmeyer’s earnings beyond what would
be reasonably necessary to support hersaf and Dammeyer would be irrdlevant to Dammeyer’ sability to
pay his debt to Warniment.

That said, however, the record lacks evidence from which any future increase in Carolyn
Dammeyer’ sincome that might be postul ated would be anything other than unsupported speculation by this
court. She has clearly earned muchmore money inthe past, but her earnings have been variable. The court
adsofinds Carolyn Dammeyer’ stestimony about the difficultiesshe has encountered in her business due to
the economy and structurd changesin her customer base persuasive and credible, and does not believe
that she has intertiondly refrained from earning commissions just to plead poverty in this court. Carolyn
Dammeyer is dso a commisson- based employee, making predictions about her future income  beyond
the evidence of her income a trid particularly problematic in this case.

Asto Dammeyer, he had no income at the time of trid. And while the court believes Dammeyer’s
testimony that he quit his job because hiscommissionearningswerenot keeping pace withhis monthly draw,
rather than conveniently to show no income at trid as Warniment argues, the record supports imputing
income to Dammeyer beyond the zero income presented at tria on his updated Schedulel. See Molino,
225B.R. at 908; Biedermanv. Soodt (In re Stoodt), 302 B.R. 549, 556-57 (Bankr. N.D. Ohio 2003).
But see Crosswhite, 148 F.3d at 891 (Manion, J., dissenting)(“...I question the bankruptcy court’s
imputing of potentially earned income to Crosswhite. This appearsto be wrong as a matter of law...”). The
dtatute speaks in terms of a debtor’s “ability” to pay, whether
that earning potentiad s being utilized by a debtor or not. Mandanici v. Sygh (In re Sygh), 244 B.R.
410, 416 (Bankr. N.D. Ohio 2000)(“[G]Jiven his proven earning potentia Sygh has the ability to pay the
debts”). Dammeyer’s unemployment does not result from illness, disability, or other
factorsbeyond his control. And Dammeyer admitted and the court agrees that he hasthe capacity to earn
incomein the future. So it would be improper in this case in andyzing Dammeyer’ s ingbility
to pay under 8 523(3)(15)(A) to allow him as a matter of choice to earn nothing at the time of trid, rely
on Carolyn Dammeyer for support and thentdl this court and Warniment that he cannot pay his debt today

and istherefore entitled to its discharge. If abankruptcy court cannot impute income
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potential in accordance with a debtor’ s income earning ability—the concept set forthinthe statute--debtors
will only be encouraged to quit their jobs in advance of trid, as Warniment aleges Dammeyer did just for
this purpose.’

The evidence showsthat, for purposes of reca culating his child support, Dammeyer’ s income was
imputed in the state system at $22,000.00. Dammeyer’s earned income in2001 was $22,360.00 and in
2002 was $17,500.00 from three different jobs. Dammeyer had do logt within the year hislong time
livdlihood upon foreclosure of the S&W Motel; thereisnot a hint of evidence in the record that the
foreclosure and sde of the motel was collusive or afraud on Warniment. Dammeyer testified, however,
that he believed his future earning power was in the $30,000.00 to $40,000.00 range, dthough he has only
ahigh school educationand was having not-- surprising difficulty finding employment at that pay level inthe
St. Mary’'s-Celina area.

Based on dl of thefacts, the court will impute incometo Dammeyer a $30,000.00 per year, the
lower end of the range Dammeyer testified that he could earn. The lower end of the range is appropriate
because of his education leve, hislimited work experience beyond the motel, his recent earned income
history and the difficulty Dammeyer was encountering in finding employment in hisgeographica area. After
deducting 20% as an approximated amount for federd, state and loca taxes, Windom, 207 B.R. at 1022,
Dammeyer’s net annual earnings would be $24,000.00, or $2,000.00
per month.

The addition of Dammeyer’ simputed net monthly income of $2,000.00 to Carolyn Dammeyer’'s
net monthly income a thetime of trid  of $2,336.49 makes the Dammeyers joint ne monthly income
$4,336.49 for purposes of determining Dammeyer’ s ingbility to pay Warniment.

Expenses are likewise to be gauged at thetimeof trid. Koenig, 265 B.R. a 776. Dammeyer's
origind Schedule J showed monthly family expensesof $6,490.49. PIf. Exh. 1 a 1-

18. Attrid, Dammeyer’'s updated Schedule J shows budgeted monthly expenses reduced to $4,203.49,
induding Dammeyer’s revised child support obligation of $513.00. Def. Exh. L. The materid changes
between thetwo budgets were reductions in clothing expense from $200.00 a month

7

The court also notes that state courts exercising domestic relations jurisdiction routinely impute income,
usualy in determining child support, to counter precisely such behavior.
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to $50.00 a month, reduction in life insurance premiums from $500.00 to $250.00 and reduction in
Dammeyer’ smonthly child support from$2,500.00 to $513.00. Warniment does not identify or attack any
particular expense or the family expenses overdl as not reasonably necessary for maintenance or support
of the Dammeyers. The Dammeyers are livinga middle class exigence; they are certainly not living in
poverty, but they are dso not living extravagantly.  From the overdl perspective of the family, the court
finds that the monthly expenses budgeted on Dammeyer’ s updated Schedule J are reasonably necessary
for the maintenance and support of thefamily unit® Andif anything, the budgeted monthly amountsfor food
($ 250.00) and dothing ($50.00) are low. Neither spouse’s income is done sufficient to pay thelr
reasonably necessary living expenses a the time of trid.

Andyzed dternatively, from the pergpective of Dammeyer’s expenses done, his monthly child
support of $513.00 is unassailably necessary for the support of histhree dependent children. Based on the
evidence, Dammeyer has not been paying and has no liability for the $1200.00 land contract payment thet
representsthe couple’s monthly housing expense. Dammeyer can be expected, however, to contribute to
the rest of the family expenses for maintenance and support: utilities, food, transportation costs, ingdlment
payments, insurance. He also has liability for the tax debt. And as
the parties are living to some extent on Carolyn Dammeyer’s credit cards, it is o reasonable that he
contribute to payment of thisdebt. Subtracting Carolyn Dammeyer’ s$1,200.001and contract payment from
thar total joint expenses of $4,203.49 leaves monthly family expenses of approximately $3,000.00,
Dammeyer’ s share of which would be approximately 1/2, or $1,500.00.

On a monthly basis, Danmeyer's own expenses would therefore average approximately  $2,000.00
($513.00 for child support and $1,500.00 for his share of monthly family support expenses).

Dammeyer’stotal debt to Warniment is  $197,000.00. Theregular installment payments on the

debt were $2,081.23 a month, or $24, 974.76 per year.® NTZD having made the payments for

Carolyn Dammeyer is contributing to a 401(k) plan. Def. Exh. L. Rather than appearing as an expense on Schedule
J, the contribution appears as a deduction from gross income on Schedule I. While the court would not find such a
contribution reasonably necessary for Dammeyer’s maintenance and support, cf. Harshbarger, 66 F.3d a 777, the court
does not believe such a finding is proper as to a non-debtor spouse without liability to the marital creditor and who

is making the contribution from his or her own earned income.

9
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goproximately four years, the obligation would il require at least 25 years to discharge if monthly
payments at that level could be resumed.

Even imputing $2,000 in net monthly income to Dammeyer, the family’s overdl income and
reasonably necessary monthly support expenses at the time of trid are virtually the same. Carolyn
Dammeyer cannot and does not now providetotal support for Dammeyer, and viceversa. The sameistrue
if Dammeyer’ simputed monthly income and monthly expenses are andlyzed individudly. Thereisthusno
income left after payment of reasonably necessary expenses withwhich Dammeyer can e@ther make monthly
paymentsof $2,081.23 or an annud payment of $24,974.76 to Warniment. Dammeyer’ schild support and
marital debt to Warniment (if paid onaningtdlment basis) together total over $31,000.00 ayear, compared
to the $24,000 ayear innet income potentia the court imputesto him. Even if Carolyn Dammeyer would
or could fully support both hersdf and Dammeyer, and he devoted dl of his projected net earnings to paying
his marital obligations, Dammeyer would 4ill not be able to pay both obligations. See Maldonado v.
Sanabria (In re Sanabria), 275 B.R. 204, 208 (Bankr. D.N.J. 2002). And the evidence at trid does not
support that Carolyn Dammeyer doesor can fully support Dammeyer so asto freeup dl of his income
(and more) to pay his child support and marital debt. Dammeyer has provenaninability to pay Warniment
and on that basisis entitled to the discharge of the debt under § 523(a)(15)(A).

Warniment argues that the proper horizonfor andysisistwenty to thirty yearsout, astheobligation
wasorigindly contemplatedtobe paid over thirty yearsthrough year 2026. Over that extended time period,
Warniment argues, Dammeyer will be able to get back on hisfeet and pay the debt or at least part of the
debt. Plus, she argues, by 2012, he will not have any child support to pay. Section 523(a)(15)(A)

addresses  whether an

obligationghdl be forever

dischargedble. “It
contains no deadlines, dates or measuring points for making an assessment of a debtor’s disposable
income.” Straub, 192 B.R. at 528. The reported case law is confusing asto how the timing of a debtor’s

Actually the obligation is in default due to nonpayment of installments of principal and interest, as a result of
which “the entire balance of principal then remaining unpaid, with accrued interest thereon at the rate of six percent (6%),
shall a once become due and payable a the option of the holder hereof, without notice or demand.” PIf. Exh. 2 at 2-13.
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inability to pay should be factored into the statutory andyss. The mgority of courts clearly hold that the
timefor andyss of adebtor’ slack of ailityto pay is thetimeof trid, as opposed to the petition date. After
that standard is Stated, however, courts then routinely go beyond a snapshot

a thetimeof trid and look into the future, making predictions about a debtor’ sincome potentia (asthis
court haswithrespect to Dammeyer) and whether a debtor’ s expenses will increase or decrease. Thetime
frame of the view being taken is stated in different ways. Some courts focus on whether the debtor’'s
income will alow payment of the debt within a “reasonable’ time. See, e.g., Soodt, 302 B.R. a 556
(bankruptcy court focuses on “whether [debtor’g] utilization of suchfundswould enable the debtor to pay
the debt within a reasonable amount of time.”). Other courts adopt threetofiveyearsasthe time measure
for repayment-- atime period flowing naturaly from the stated formulation of the standard under 8§
523(a)(15)(A) astied to the “disposable income” test of § 1325(b)(2) and fromthe fact that a debtor can
discharge § 523(a)(15) debts through chapter 13, 11 U.S.C. § 1328. See Cameron v. Cameron (Inre
Cameron), 243 B.R. 117, 123 (D. M.D. Ala1999); Melton v. Méelton (In re Melton), 228 B.R. 641,
646-47 (Bankr. N.D. Ohio 1998)(court enters partia discharge of dl anountsthat cannot be repadinfive
years).’® And yet other courts look by analogy to student loan discharge cases under 11 U.S.C. §
523(a)(8), gauging whether an existing ingbility to pay at the time of tria will exist in the “ foreseeable future.”
See, e.g., Straub, 192 B.R. at 528-29.
The court notes that the statute reads in the present tense: a marital debt within 8 523(a)(15)
Isexcepted from discharge unless “the debtor does not have the ahility to repay such debt fromincome or

property of the debtor....” Congressdid notincdudein the statute a term specifying that the court should

10

As a practicall matter, such decisions reflect the statutory reality that, if a debt is determined to be
nondischargesble under 8§ 523(8)(15), a debtor would generdly still be entitled to discharge it through a subsequent
chapter 13 plan by dedicating three years of disposable income to plan payments and otherwise meeting the requirements
of chapter 13, including good faith.
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determine whether a debtor has the ability to pay amarita debt within a

“reasonable’ period of time or in the “foreseeable future” Haines v. Fitzsmonds (In re Haines), 210
B.R. 586, 593 (Bankr. S.D. Ca. 1997); Crosswhite, 148 F.3d at 890-91 (Manion, J. dissenting). The
datuteis essentidly directing bankruptcy courts to make the type of decision lenders routingly

make in extending credit: does a debtor’sincome and other financid circumstances & agiven point in
time predict the ability to pay a debt over the time period for which credit will be extended? Sygh, 244
B.R. at 416 (debtor cannot pay marital debts out of current assets, “but [can] by refinancing repayment over
time”). After dl, nobody can know or predict the multitude of events

that will actudly occur over one, three, five, fifteen or thirty yearsthat will ultimately impact repayment of
adebt.

Inthis court’s view, then, the temporal inquiry cannot properly be measured with a descriptive
standard not adopted by Congress, such aswithin a*“reasonabletime’ or “foreseeabletime.” Rather, the
court must be guided by the nature of the debt inissue, the time period over which the debt was originaly
required to be repaid by the state court (as Warniment argues) and the evidence of a debtor’s known
income--earning ability shown by therecord in aparticular case. Thelineto be drawn must be between
reasonabl e inferences supported by the evidence inthe record and improper speculation. Cf. Commercial
Credit Corp. v. Killough (In re Killough), 900 F.2d 61, 65 (5th Cir. 1990)(income from overtime
should not be indluded inachapter 13 plan because the possibility of getting such overtime was not “ definite
enough’);see Pollard v. Superior Community Credit Union (InrePollard), 306 B.R. 637,654 (Bankr.
D. Minn. 2004)(“Basing anargument on the prospect of anincome surplus [arisng fromantici pated payoff
of a homestead mortgage] eight years after trid, after the sweep of time could have opened up so many
other potentia variables, is just not humare. Nor is the position capable of a principled and rational
adjudication, on presently ascertainable facts.”). So aknown digtribution from atrust or anannuity or the
impendingright to draw upon pension income or retirement savings or to receive deferred compensation
or atax refund or aninheritance are examples of thekind of  future financid events that could impact a
debtor’ s “ability to pay” that must be considered, even if adebtor isunemployed at thetime of trid. On the
other hand, the fact that a debtor buys a Mega Millions lottery ticket every week will lead only to
improper  peculation that a debtor has the ability to pay amarital debt because she might win the lottery
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some day.

The court acknowledges Warniment’s point that this was originaly structured as along termdebt
upon which the court must take the long view in andyzing Dammeyer’ s inability to pay it. Dammeyer has
nevertheess shown that under his current circumstances and the future circumstances reasonably  inferred
from the evidence that it is more probable than not that he will not be able to
repay the debt from hisincome within the twenty to twenty five year time frame origindly due, evenif it were
not now in default and the balance accelerated. The substantial amount of the debt  combined with
Dammeyer’ s earning ability, as measured by his education, work history especialy

snce the forced sde of the family business and his age show that, inthe absence of the income stream from
the motdl, he does not and will not have the ability to pay the entire $197,000 debt from income that will
not be reasonably necessary for his support and to pay his child support.

Warniment aso notes that Dammeyer will seerief from child support obligationsin 2006, 2008
and thenbe relieved completely by 2012. At the current amount of $513 per month, that would ultimately
meanan additiona $6,156 inannua income not necessary for support of dependentsthat could presumably
be dedicated to repayment of Warniment. At that rate, she argues, Dammeyer could repay a substantia
part of the debt of the debt over 20 to 25 years, sarting in his late forties. Warniment even seems to
concede, however, and the court findsthat, assumingthat Dammeyer’ sfinancid and personal circumstances
asshown by therecord remain the same, it isstill more probablethan not that he will not be ableto repay
the whole $197,000 debt within the time for repayment of the origind inddlment obligationusng funds he
is currently dedicating to child support payments.  Instead, Warniment argues that a partid discharge is
appropriate, an issue that will be separately discussed below.

Dammeyer has proved by a preponderance of the evidence that he does not have the ability
to pay Warniment the $197,000 marita debt from income that will not be reasonably necessary for his
own support and support of his dependents. Onthat basis done, Dammeyer isentitled to discharge of the
marital debt and judgment in hisfavor on Warniment's claim under 8§ 523(a)(15)(A). The court will 4ill
andyze the balancing of benefits and detriments test under § 523(8)(15)(B) should there be disagreement
by any reviewing court with the court’s analysis under 8 523(a)(15)(A).

37




B. 11 U.S.C. § 523(a)(15)(B)-“ Balancing of Benefits and Detriments Test”

Neither § 523(8)(15)(B) nor Sixth Circuit case law provide definitive guidance as to how the
court should determine and baance the interests of the parties. But in an unpublished opinion, the Sixth
Circuit endorsed abaancing of the totdity of the circumstances asset forthinInre Smither, 194 B.R. 102
(Bankr. W.D. Ky. 1996). Patterson v. Patterson (In re Patterson), 132 F.3d 33 (Table),

1997 U.S. App. LEXIS 33664, at *7-*9, 1997 WL 745501 at *3 (6th Cir. November 24, 1997).1
Under this baancing test, a court reviews the financid Stuations of the parties and their relative standards
of livingto compare thetrue benefit to debtor of discharge of thedebt with any hardship theformer spouse
would suffer asaresult of its discharge.

If, after making this analysis, the debtor’s standard of living will be grester than or
gpproximately equa to the creditor’sif the debt isnot discharged, then the debt should be
nondischargesble under the 523(a)(15)(B) test. However, if thedebtor’ sstandard of living
will fdl materialy below the creditor’ s standard of living if the debt is not discharged, then
the debt should be discharged.

Id. (quoting Smither, 194 B.R. at 111). Thisformulaionwas also endorsed by the Sixth Circuit Bankruptcy
Appdlate Pand in Molino. See Molino, 225 B.R. at 909.

In Smither, the court listed the following nonexclusive factors to guide badancing the benefit and
detriment:

(1) theamount of debt and payment terms;
(2) dl parties and spouses current incomes,
(3) dl parties and spouses’ current expenses,

11
Unpublished decisions of the Sixth Circuit Court of Appeals are not binding precedent. But they can be cited
if persuasive, especialy where there are no published decisions that serve as well. See Sixth Circuit Rule 28(g); Belfance
v. Black River Petroleum, Inc. (In re Hess), 209 B.R. 79, 82 n.3 (B.A.P. 6th Cir. 1997). There is no published Sixth Circuit
decision that addresses § 523(8)(15)(B); thus, this court finds the directives of Patterson instructive even though not
binding precedent.
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(4) dl parties and spouses’ current assets,

(5) dl paties and spouses current liabilities;

(6) parties and spouses hedlth, job training, education, age, and job sKills;

(7) dependents and their ages and special needs;

(8) changesin financid conditions since divorce;

(9) amount of debt to be discharged;

(10) if objecting creditor isdigible for reief under the Code; and

(12) whether parties have acted in good faith in filing bankruptcy and in litigetion of
§ 523(a)(15).

Smither, 194 B.R. at 111.

The firdt factor has dready beendiscussed. The $197,000 debt inissueis subgtantid. And while
it was origindly contemplated that it would be repaid inmonthly ingdlmentsof $2,081.23 over thirty years,
the obligation isin default and accelerated under the note. Thisis afactor that favors

Dammeyer in the balance.

Asto factorstwo through sx, addressing and comparing the parties' repective financia Situations,
the court finds that the Warniments are dightly better Stuated than the Dammeyers in terms of property,
Income, expenses, assets and liabilities The Warniments work hard, including overtime, to make ends
mest; both have stable incomesat long termjobs. TheDammeyers financid Stuationismorevolatile. While
they have earned more substantia incomesinthe past, and Carolyn Dammeyer hasgreater potentia to earn
a more subgtantia income than any of the four spousesin the future, the Dammeyers  financia prospects
are lessgable over the long term than the Warniments  due to the nature of their work stuations, both of
which are very much in trangtion. Both families live in comparable, comfortable homes and have smilar
asst and liability Stuations. And both families are living somewhat beyond their means on credit cards, a
gtuation that would be relieved for Warniment if child support wereregularly paid by Dammeyer. But the
Warnimentshave been able to include vacations, acamper, substantia homeimprovements and alineitem
for giftsin their monthly budget. The Dammeyers' current discretionary expenditures for entertainment and
recreation are more circumscribed, and their scheduled food budget seems insufficient. The Warniments
are also postioned better for the future in terms of retirement savings and plans, largely due to the nature
of their employment. Dammeyer now does not have any retirement savings, Carolyn Dammeyer cashed in
her STRS account to buy the Silver Lake property and to invest in the motel. On the whole, these factors
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adso favor Dammeyer in the baance.

Asto the sixthfactor addressing the parties’ and spouses’ hedlth, job training, education, age and
job ills, there is no evidence of any impending health problems. Dammeyer is in the weakest position
from the standpoint of job training, skills and age. Warniment is a degreed, experienced nurse and her
husband is an experienced gate highway patrolman. Dammeyer has only a high school
educationwithanemployment background congisting of running the defunct family motel businessand two
jobs sdling cars.

Asto dependents, Dammeyer hasan obligation to support his three childrenrunning through 2012.
Carolyn Dammeyer does not depend upon him for support. The Warniments contribute substantialy to the
support of the three Dammeyer children, and have another young child of their own to support. None of
the four children involved between the two families have been shown to have any specia needs. The
Dammeyer children would benefit from discharge of Dammeyer’s

property settlement obligationto ther mother; the prospectsfor returnto stable and regular payment of their
child support would be enhanced without the competing liability of the $197,000 property settlement debt.
And any prospective increasesin Dammeyer’ sincome would result inincreased child support and redound
to their benefit.

The eighth factor, the change in the parties’ financia conditions since the divorce, dso weighsin
Dammeyer’ sfavor. His business, which wasthe stream of income originaly intended to pay the property
settlement debt and which was the source for hisinitid substantia child support payments, encountered
irreparable financid difficulties and the property was sold at foreclosure. Dammeyer’ s financid condition
has therefore deteriorated subgtantialy from what it was at the time of the divorce. Warniment' sfinancia
condition hasbecome more stable since the divorce. She continues her same long term employment, and
Isremarried to a spouse with a stable employment Stuation. Both have enjoyed increases in their earned
incomes. Warniment's new family’ sfinancid problemshavebeen largdly derivative of Dammeyer’ sinability
to pay his child support regularly, which in turn has semmed from the downfal of the motel business.

The ninth factor, the amount of Dammeyer’ sdebt to be discharged, isneutral inthis case. The court
has overruled Warniment's objection to his discharge. The discharge will relieve him largely of other long
term ingalment debt on a boat and a vehide which, while providing Dammeyer with a fresh start as
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intended, will dill not free up enough persona resources to pay the marital debt inissue. He dso has a
nondischargegble tax liability.

As this case does not involve a debtor’ s liability to pay joint third party creditors, Warniment's
digibility for bankruptcy relief isirrdevant. Warniment is not exposed in this case, asis often the Situation
in 8 523(a)(15)(A) cases, to persond liability to joint third party creditorsif Dammeyer’s
marital obligation to her is discharged.

The fina enumerated factor endorsed by Patter son isthe good faith of the parties. As other
courts have sated, this factor “strongly suggeststhat ... equitable consderations aso can and should be
consdered in gpplying section 523 (a)(2)(B).” Findley v. Findley (In re Findley), 245 B.R. 526, 533
(Bankr. N.D. Ohio 2000). Warniment argues that Dammeyer and his new wife have intentiondly reduced
their incomes so asto prove and improve Dammeyer’ s case inthis court during aneconomic trangtiontime,
Thisargument is not credible. Dammeyer did quit hisjob shortly beforetrid, but also admitsthat he hasthe
potentia to earn at least $30,000 per year. The court believes and the record

supports both Dammeyers explanations about why their incomes were substantidly reduced from prior
yearsand the uncertainties of the futureinthat regard. Dammeyer lost thefamily businesshe and Warniment
were both relying on to provide the stream of income needed to repay the marital debt. There is no
evidence the foreclosure was fraudulent or collusve. The value to Warniment of Dammeyer’s persond
guaranty, wherethe corporation was controlled by her ex-husband and his family, wasto prevent cregtive
corporate planning and transfers so as to avoid paying Waniment for the vaue of her interest in the
company while Dammeyer still retained a stream of income from the motel. But that is not what has
happened according to the evidence. Now thereisno longer any stream of income or vaue from the motel
to support the debt, either for the corporationto pay Warniment directly on its primary obligation or to pay
Dammeyer so that he could pay his guaranteed obligation. It istruethat Dammeyer filed for bankruptcy
and that this case being tried at most likdly the low point of Dammeyer’s financid trgectory, but thet is
amos universaly true of debtorsin this court by definition. The court cannot find that either party has
acted inequitably asto the other or otherwise than in good faith in litigating both the underlying bankruptcy
and this adversary proceeding.

On balance, the court findsthat Dammeyer has established by a preponderance of theevidencethat
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the bendfit to him of discharging his $197,000 property settlement debt to Warniment outweighs the
detriment to her of doing so. The money would obvioudy be nicefor Warniment to have, but she does not
need the property settlement funds to pay her basic family living expenses. When asked at trid what her
family has foregone as a result of Dammeyer’ s default, she identified only not being ableto do thingslike
playing paintball. The Warniments work hard to maintain their comfortable middle class lifestyle. This
money would provide a cushion and perhaps adlow for less overtime. But
its absence will not impact their ability to maintain their current lifestyle, which includes subgtantia
equity in a home worth more than $200,000 and expenses beyond those reasonably necessary for
maintenance and support of the family unit. Asto Dammeyer’s children, the court finds that discharge of
the property settlement will actualy enhance the likdihood of his regular and current payment of his
nondischargesble child support obligations for their benefit, and permit potentia future increases in the
absence of the competing $197,000 property settlement debt.

Incontrast, Dammeyer hasindisputably lost his busness and is garting over againfinanddly. The
magnitude and potentia duration of the marital debt in issue is such that it would impact him for

yearsto come. Asthe court has determined, it would consume his probable income for years. A fresh dart
through discharge of this debt will not be devoted to enhancing  discretionary income but to meeting basic
living expenses and especidly to payment of his child support obligetions.

For dl of the foregoing reasons, the court finds thet, if this marital obligation is not discharged,
Dammeyer’ sstandard of livingwill fal materidly bel ow Warniment' sstandard of living. Therefore, heisalso
entitled to judgment in hisfavor under 8 523(3)(15)(B).

1. Partial Discharge of Marital Debt

Warniment argues that the court should discharge only part of the debt. She has not explicitly
argued any amount of debt that would appropriately be discharged or not discharged based on the record.
As noted above, she does point out that Dammeyer’s child support obligations will change in three steps
darting in 2006 and terminaing in 2012. Presumably, then, Warniment seeks an equitable remedy
fashioned on uang future income Dammeyer earns that will not necessary be for future payment of child
support starting in 2006.
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The statute does not by its terms provide for apartial discharge, Taylor v. Taylor (Inre Taylor),
191 B.R. 760, 766 (Bankr. N.D. I1l. 1996), aff'd 199 B.R. 37 (N.D. Ill 1996), suchas by rdieving a
debtor of a maritd obligation “to the extent” not reasonably necessary for support. Case law is serioudy
divided over whether bankruptcy courts have statutory authority to partidly discharge marital property
Settlement obligations. Compare, e.g., Gravesv. Myrvang (In re Myrvang), 232
F.3d 1116, 1122-24 (9th Cir. 2000)(relies on Sixth Circuit sudent loan case to find authority for partia
discharge of § 523(a)(15) marita debtsunder 11 U.S.C. § 105), and Smither, 194 B.R. at 109-10, with
, €.0., Smith v. Smith (In re Smith), 218 B.R. 254, 260 n.2 (Bankr. S.D. Ga. 1997), and
Mannix v. Mannix (In re Mannix), 303 B.R. 587, 598 (Bankr. M.D. Pa. 2003).

Thereis no binding Sixth Circuit precedent on thisissue. Patterson, however, suggestsin dicta
that a bankruptcy court may consder partid discharge of marital property settlement obligations under
certain circumgtances. Patterson, 1997 U.S. App. LEXIS at *9-*10, 1997 WL 745501 at *3. Andin
casesinvolving nondischargeable support under 8 523(a)(5), the Sixth Circuit directs bankruptcy courts
to “sat a reasonable limit on the nondischargesbilty of that obligation for purposes of bankruptcy,” which
sounds like a partid discharge. Long v. Calhoun (Inre Calhoun), 715 F.2d 1103, 1110 (6th Cir. 1983).

Moreover, in student loan undue hardship cases under 11

U.S.C. § 523(3)(8), the Sixth Circuit expresdy authorizes, and this court might say that in certain
circumstancesit expressly directs, bankruptcy courts to fashion partia discharge remedies. See Tennessee
Sudent Assistance Corp. v. Hornsby (Inre Hornsby), 144 F.3d 433 (6th Cir. 1998). Rather than under
§ 523(a)(8), the Sixth Circuit finds authority for partid discharges in student loan cases in the court’s
genera authority under 11 U.S.C. 8§ 105. And bankruptcy courts within the Sixth Circuit generdly find
they have authority under § 105(a) to partidly discharge marital property settlement obligations. E.g.,
Melton, 228 B.R. at 646; Alexander v. Alexander (Inre Alexander), 263 B.R. 800, 805 (Bankr. W.D.
Ky. 2001).

Thiscourtfinds, however, that there are materid differencesinthe structure of the Bankruptcy Code
between cases under 88 523(a)(5) and (8)(8), onthe one hand, and § 523(a)(15), onthe other hand. There
is no other Bankruptcy Code remedy for discharging obligations determined nondischargesble under 88
523(a)(5) and (a&)(8). In contrast, unlike support debts and student loan debts, marital debts within §
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523(a)(15)(A) canotherwise be discharged through chapter 13, 11 U.S.C. 8§ 1328(a), evenif they cannot
be discharged under chapter 7. A debtor with regular income may generaly discharge an unsecured 8
523(a)(15) property settlement debt through a chapter 13 plan meeting the best interests of creditors
standard of 11 U.S.C. 81325(a)(4) and the disposable income standard of § 1325(b). In particular, the
latter standard requires a debtor to devote disposable income, as defined, to repayment of creditors for
just a three year period. Confirmation and consummation of a chgpter 13 plan then results in a
“superdischarge,” which will include
§ 523(a)(15) debts but not student loan or support debts. The Bankruptcy Code therefore already has a
Separate remedy for marital property settlement debts that can result in apartid discharge for
debtors otherwise digible for chapter 13. Haines, 210 B.R. at 593-94 (wherethereisan ability to pay in
part, chapter 13 provides structura basis for payment in accordance with its provisions over three to five
years and discharge of § 523(8)(15) debts). But see 11 U.S.C. § 1141(d)(2)(confirmation of a chapter
11 plan does not discharge an individua debtor from any debt not dischargeable under § 523).
Becauseof thisimportant statutory distinction, and notwithstanding the unpublishedPatter son dicta,
the court does not believe the Sixth Circuit would extend its partia discharge precedentsinstudent loanand
support cases to maritd property settlement debts. Such an extension would aso conflict with the basic
principle that “whatever equitable powers remain in the

bankruptcy courts must and can only be exercised within the confines of the Bankruptcy Code.” Norwest
Bank Worthingtonv. Ahlers, 485 U.S. 197, 206 (1988); see Union Planters Bank, N.A., 530 U.S. at
13-14 (where “the naturd reading of the text producesthe result we announce...[g] chieving a better policy
outcome...isatask for Congress, not the courts.”).

Moreover, when one examines partid discharge cases closely, many courts are not actually
restructuring and rewriting state court divorce decrees, an action decried by the Sixth Circuit under 8
523(a)(5) in Sorah v. Sorah (Inre Sorah), 163 F.3d 397 (6th Cir. 1998).12 Some courtsthat use partial

12

The court acknowledges that, where the statute clearly permits the discharge of an entire marital property
settlement  obligation, a partial discharge might be considered sort of a lesser included federal intrusion upon the
traditional  authority of the state courts in handling divorce and domestic relations proceedings. Where this argument
has some obvious persuasive appeal, the court believes it cannot overcome the existence of a specific alternative remedy
established by Congressin chapter 13.
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discharge language where a debtor has some income not necessary for support are actualy looking at the
threeto five year timeframe of chapter 13 and discharging the debt to that extent. See, e.g., Myrvang, 232
F.3d at 1121-22 n.4; Greenwalt, 200 B.R. a 913. They are essentidly effecting, under the labd of a
partia discharge, a chapter 13 “superdischarge” without the accompanying administrative expense or
process of achapter 13 case. E.g., Melton, 228 B.R. at 646-47 (finding that debtor can pay $200 per
month on marita debt, court enters partia discharge of al amounts not repaid in five years).

Other partid discharge casesinvolve joint debts owed to third parties assumed by the debtor-
spouse in the divorce decree. These cases frequently involve more than one debt assumed through a
divorcedecree, suchasmultiple credit card debts, or more than one type of debt, suchasamixtureof credit
card debts and mortgage debts.  Courts will discharge some of the debts assumed in the divorce decree
and not others. E.g., Gagne v. Gagne (In re Gagne), 244 B.R. 544, 548 (Bankr. D.N.H. 1998). In this
court’s view, that is not the same partia discharge remedy Warniment is asking the court to develop in this
case, where a large unitary debt is involved. Ferrarov. Ballard (In re Ballard), 2001 Bankr. LEXIS
1661, *87-*88, 2001 WL 1946239, *25 (Bankr. E.D. Va Jul. 18, 2001)(" This Court is less confident
of itsauthority to effect a partia discharge in aningtance inwhichthe contested obligationisa unitary one.”).
These courts are actudly separately applying 8 523(a)(15)(A) and (B) to each debt or type of debt
addressed in the divorce decree, which this court

finds to be amply an application of the plain terms of § 523(a)(15). Moreover, there is a principled
jurisprudentia basis in those types of cases for deciding how much the debtor has the ability to pay, even
if the debtor cannot pay the full amount of the assumed third party debts.

The court finds the case law holding that bankruptcy courts do not have the authority to partialy
discharge marital property settlement debts under 8 105 or § 523 to be generdly more persuasive than
cases halding that bankruptcy courts do have such authority, and declines to create a remedy requiring
Dammeyer to pay some part of the $197,000 debt he owes Warniment, having dready determined that
it is dischargeable under 8§ 523(3)(15)(A) and (B).

Evenif this court does have such authority, it cannot find any principled basis rooted in the evidence
before the court in this case upon which to decide how much should be paid and how much should be
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discharged. Any decisoninthat regard would be arbitrary and speculative. Dammeyer does not now have
“digposable income’ to fund achapter 13 plan or otherwiseto pay some part of the debt. The court cannot
predict from the evidence when or if hewill. The court acknowledgesthat Dammeyer might in the future
be able to pay part of Warniment’ sdebt, with the available option of structuring payment through a chapter
13 plan, when hischild support obligations begin to terminate, as Warniment argues. Or he might not. That
isultimately but one knownfactinapantheon of otherwise unknown predictionsthat even apracticed Tarot
card reader would be reluctant to

make.® See Pollard, 306 B.R. at 654. Nor arethereinthis case multiple assumed debts from which the
court can decide those specific amounts or types of debt that the debtor has the ability to pay and

those that the debtor does not have the ability to pay.
For the foregoing reasons, the court will not split the $197,000 marital debt into a part to be paid
at sometime in the future and a part to be discharged now.
CONCLUSION
Based onthe foregoing reasons and authorities, the court concludes both that Dammeyer is entitled
to adischarge under § 727 and to have the debt he owes Warniment included in his bankruptcy discharge.
The court will enter a separate find judgment in Defendant Nicholas Willis Dammeyer’ sfavor inaccordance

with this Memorandum of Decison.

13

One might be tempted to observe that the whole enterprise engaged in by bankruptcy courts in deciding whether
a debtor lacks the ability to pay a marita debt, or whether repayment of a student loan would be an undue hardship,
resembles nothing so much as the Delphic oracle predicting the future. The dissent in Crosswhite, 148 F.3d at 890-91,
and other cases that decline to look a a debtor’s future income earning potential, eg., Mannix, 303 B.R. & 597, thus
present an admittedly attractive and eminently practical position in asserting that the statute requires a static analysis of
the parties’ financial situations at the time of trial, without looking at a Debtor’s potential income. But the time of trial,
or any other specific measuring date selected, would be inherently arbitrary. There is aways a line between reasonable
inferences based on evidence about what will happen in the future and unreasonable speculation not rooted in the record.
Courts and juries must often draw this kind of line in other settings, for example as in a wrongful death case where a
decedent’s lifetime of lost income must be determined. In its use of language requiring bankruptcy courts to determine
a debtor’s ability to pay a marital debt from income or property, Congress has imposed on bankruptcy courts a duty
to find this line in § 523(a)(15) cases before them. And this court has tried to do just that based on the evidence in this
case, finding that Dammeyer has shown it more probable than not that he does not have the ability to pay his debt to
Warniment from his income, now or in the future.
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