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Beforethe court are cross-motions for summary judgment, memorandain support and replies
filed in two adversary proceedings that were consolidated for decison in the interest of judicial



economy. The court is asked to determine the interests of the parties in two motor vehicles. The
fallowing congtitutes the court’s findings of fact and conclusons of law pursuant to Federal Rule of
Bankruptcy Procedure 7052.

JURISDICTION

The court hasjurisdictionover these matters pursuant to 28 U.S.C. § 1334(e)* and the generd
order of reference entered in this district on July 16, 1984. These are core proceedings under 28
U.S.C. 8§ 157(b)(2)(E).

FACTS

D&H Auto Rentd, Inc. (hereafter “D&H”), a used car business, entered into an agreement
withdefendant Manheim Automoative Financid Services, Inc. (hereafter “Manhem™) whereby Manheim
financed D& H'’ s purchase of used automobiles. Manheim took security interests in the automobiles
and acted to perfect those interests by filing afinancing satement and by holding the titles and noting
its security interests thereon. Under the agreement, uponD& H’ ssdle of avehicle, D&H wasto turn
over the sales proceedsto Manhem, and Manhemwould rel ease its security interest and turnover the
titteto D&H.

l. Facts of the Wingert Case

Loren N. Wingert (hereafter individudly “Wingert” and collectively with John M. Brideweser
and Betty A. Brideweser “Plaintiffs’) purchased a 2001 Ford Windstar Sport vehicle from D&H on
August 22, 2002 for $13,350.00 plustax and title fees. A total down payment of $3,500.63, including
the vaue of atrade-in and a cash deposit, was made withthe bal ancebeing paid through financing from
defendant FirstMerit Bank, N.A. (hereafter “FirstMerit”). D&H did not turnthe sales proceeds over
to Manheim, and consequently, Manheim did not release its lien nor turn over the title to D&H.
Wingert has never received the title to the vehicle, and Wingert requests that the court order the
vehicd€e stitle betransferred to Wingert subject to the lienof FirgMerit and free of the lienof Manheim.

. Facts of the Brideweser Case

John M. Brideweser and Betty A. Brideweser (heresfter individudly “Brideweser” and
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For an in-depth discussion of the court’s subject matter jurisdiction, see the memorandum of
decison and accompanying order entered on July 11, 2003 in Wingert v. Manheim Auto. Fn.
Sav., Inc. (Inre D&H Auto Rental, Inc.), No. 03-6039 and Brideweser v. Manheim Auto. Fin.
Serv., Inc. (Inre D&H Auto Rentd, Inc.), No. 03-6052.
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collectively with “Wingert” “Plaintiffs’) purchased a2002 Buick L eSabre Customvehide? fromD&H
onAugust 16, 2002 for $17,550.00 plustax and title fees. A down payment of $3,112.61, the vaue
of atrade-in, was made with the baance being paid through financing from FirsMerit. D&H did not
turn the sales proceeds over to Manhem, and consequently, Manheim did not rleaseitslien nor turn
over thetitleto D&H. Brideweser hasnever received the title to the vehicdle, and Brideweser requests
that the court order the vehicle stitle be transferred to Brideweser subject to the lienof FirtMerit and
free of thelien of Manhem.

ARGUMENTS

FrdMerit joined with Rantiffs (collectively “Movants’) in filing a motion for summary
judgment. Movants request summary judgment in their favor on Plantiffs cdams, FrgdMerit's
crosclam againg Manhem and Manheim'’ scrossclaimagaing FirstMerit, dlegingthat no genuineissue
of materid fact exigsand that they are entitled to judgment asamatter of law for the following reasons.
Firgt, Movantsargue that this matter involves the interplay between Ohio’ s verson of Article 9 of the
Uniform Commercid Code and the Certificate of Motor Vehide Title Law. Movants argue that
O.R.C. § 4505.13(A)(1) and (2), read together, state that O.R.C. Chapter 1309 provides the
exclusve means for perfecting a security interest in titled motor vehicles held as inventory for sale by
adeder. Movantsarguethat indl other cases, alien must be noted on amotor vehicle stitleto perfect
asecurity interest inthat vehide incompliance with O.R.C. 8 4505.13(B). Manheim noted its lien on
the titles to the Vehiclesand filed afinancing Satement covering D& H’ sinventory, which included the
Vehicles. Movants argue that because Manheim financed D&H'’s acquisition of its automobile
inventory that under
§ 4505.13(A)(1) and (2), the liens noted on the Vehicles titles are ineffective to perfect a security
interest in D&H’ sinventory.

Second, Movantsargue that O.R.C. 88 1309.01 to 1309.50 control the outcome of this case.

Movants argue that under 8 1309.102(A)(48)(b), the vehicles that D&H offered for sdle oniits lot,
which included the Vehicles, condtituted inventory. Movants assert that under O.R.C.
§ 1301.01(1), Paintiffs were “buyersin ordinary course of business.” Consequently, Movants argue,
Faintiffs should recaive title to the Vehicles free of Manhem’ slienperfected viaa financing satement
unless Fantiffs knew that the sde violated a specific term of an agreement between D&H and
Manheim under § 1309.320(A). Movants argue that Plaintiffs did not have this knowledge.

Movants also argue that Manheim will rely on the case of Saturn of Kings Automdl, Inc. v.
Mike Albert Leasing, 92 Ohio St. 3d 513 (2001) inits defense. Movants argue that the case is not
on point because it determined competing claims of ownership and title as opposed to competing liens.
Moreover, Movants argue that the case andyzed the facts under Article 2 and not Article 9.

2
Wingert and Brideweser’ s vehicles will collectively be referred to as “the Vehicles”
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In response, Manheim admits that under Article 9 buyersin the ordinary course take free of
asecurity interest perfected throughthefilingof an Article 9 finanang statement, but Manhem mantains
that they do not take title to vehides free of liens perfected by notation on the certificates of title.
Manheim argues that the Saturn of Kings Automal case stands for the proposition that ownership in
motor vehides, induding those contests between lienholders and aleged owners, is governed by
O.R.C. 8§ 4505.04, and, as such, interests noted on certificates of title to vehicles trump clams of
ownership not based on certificates of titte. Manheim argues that § 4505.04 provides that a person
acquires ownership of amotor vehicle when the vehicle's certificate of title is issued to that person.
Manheim asserts that because Plaintiffs never received the titles to the Vehicles they purchased from
D& H, they have no ownership rights in the Vehicles to which FirsgMerit’ s liens could attach.

Further, Manheim argues that Movants relianceon § 4505.13 to defeat Manheim'’ s security
interestsismisplaced. Manheim arguesthat § 4505.13(A)(2) providesthat “floor-plan financing” and
the Article 9 interests created in a dedler’ s inventory are vaid under Ohio law and governed by the
generdly gpplicable Article 9 provisons to such security interests. However, Manheim arguesthet 8
4505.13 does not trump the generd rule that a security interest in aparticular vehide canand must be
perfected through a notation of the lien on a certificate of titte. Manhem asserts that public policy
supportsits argument. If not, Manhem argues, finance companies would be unable to protect their
interestsinmotor vehideshddfor sdebyadeaer. Additionaly, Manhem arguesthat FirsMerit could
have protected its interest by searching the title records to ascertain whether liens existed on the
Vehicles titles FirgMerit faled to do this, so Manheim argues that FirsMerit should bear the
consequent loss.

Alternatively, Manheim argues that if the court is not indined to grant summary judgment in its
favor, then the court should defer ruling on the pending mations for summeary judgment, pursuant to
Federd Rule of Civil Procedure 56(f), incorporated through Federad Rule of Bankruptcy Procedure
7056, until outstanding discovery requests are responded to by FirgMerit. Manheim argues that the
discovery requests include arequest for information pertaining to the checks FirstMerit issued for the
purchase and financing of the Vehicles. Manheim has requested information as to how the fundswere
applied, including whether those funds were applied to D&H’s or D&H'’s principals account or
accounts with FirsMerit. Manheim argues that how those funds were applied is relevant to whether
Fantiffs qudify as buyers within the ordinary course of busness. Manheim asserts that discovery
reveds that there was at least one outstanding loan owed by D&H to FirstMerit at the time that
FrgMerit supplied the purchasemoneyto D& H for Rlaintiffs whichwas shortly before the bankruptcy
petition was filed. Manheim argues that it believes these transactions were part of a scheme to pay
down FirgMerit's loans owed by D&H and its principas to the detriment of other creditors.
Therefore, Manheim argues that how the loan proceeds were gpplied is relevant to the existence of a
scheme and whether Plaintiffs were buyersin the ordinary course.



Inreply, FirgtMerit® argues that how D& H applied the |oan proceedsisimmateria to whether
Fantiffs were buyersinthe ordinary course. FirgMerit admitsthat if the caseinvolved riva damants
to title, then Manhem would prevail under Saturn of Kings Automall, however, FirssMerit argues that
titleisnot at issue. FirgMerit argues that thiscase is, instead, a case between the creditor of adealer
and abuyer inthe ordinary course of business. Additionaly, FirsMerit arguesthat Manheim misreads
§4505.13. FirgMerit argues that unlike Manheim’s interpretation, the two methods for perfecting a
lien on amotor vehicle under § 4505.13 are mutudly exclusive.

In response, Manheim argues that FirtMerit’'s argument assumes a buyer in the ordinary
course obtains a certificate of title to the vehide. Manheim argues that Plaintiffs failed to obtain any
legd rightsto the Vehicles superior to the rights of Manheim because they failed to obtain titles and
ownership rightsin the Vehicles.

ANALYSS
Standard of review

The procedure for granting summary judgment is found in Federal Rule of Civil Procedure
56(c), made gpplicable to this proceeding through Federal Rule of Bankruptcy Procedure 7056, which
providesin part that

[jJudgment sought shal be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissons on file,
together with the affidavits, if any, show that thereisno genuine issue
as to any materia fact and that the moving party is entitled to a
judgment as amatter of law.

Fed. R. Civ. P. 56(C).

The evidence must be viewed in the light most favorable to the nonmoving party. Adickesv.
SH. Kress& Co.,398 U.S. 144, 158-59 (1970). Summary judgment isnot gppropriateif amaterid
dispute exists over the facts, “that is, if evidence is such that a reasonable jury could return a verdict
for the nonmoving party.” Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Summary
judgment is appropriate, however, if the opposing party “fals to make a showing sufficent to establish
the existence of an eement essentid to that party’s case, and on whichthat party will bear the burden
of proof at trid.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). See also Matsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574 (1986).
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Haintiffsdid not join in the reply of FrgMerit.
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The Sixth Circuit Court of Appeds has recognized that Liberty Lobby, Celotex, and
Matsushita effected “a decided change in summary judgment practice,” ushering in a“new erd’ in
summary judgments. Street v. J.C. Bradford & Co., 886 F.2d 1472, 1476 (6" Cir. 1989). In
responding to a proper motion for summary judgment, the nonmoving party “cannot rely on the hope
that the trier of fact will disodieve the movant’ sdenid of adisputed fact, but must * present affirmative
evidence in order to defeat a properly supported motion for summary judgment.’” Street, 886 F.2d
at 1479 (quoting Liberty Lobby, 477 U.S. a 257). The nonmoving party must introduce more than
asdntilla of evidenceto overcome the summary judgment motion. Street, 886 F.2d at 1479. Itisaso
nat sufficient for the nonmoving party merdly to * show that there is some metgphysica doubt asto the
materid facts” Matsushita, 475 U.S. at 586. Moreover, “[t]hetrid court no longer hasthe duty to
search the entire record to establish that it is bereft of a genuine issue of materid fact.” Street, 886
F.2d at 1479-80. That is, the nonmoving party has an affirmative duty to direct the court’s attention
to those specific portions of the record uponwhichit seeks to rely to create a genuine issue of materia
fact.

Thisline of cases emphasizes the point that when one party movesfor summary judgment, the
nonmoving party must take affirmative steps to rebut the gpplication of summary judgment. Courts
have stated that:

Under Liberty Lobby and Celotex, aparty may move for summary
judgment asserting that the opposing party will not be adle to produce
auffident evidence at trid to withstand a directed verdict, and if the
opposing party is thereafter unable to demongtrate that he cando so,
summary judgment isappropriate. “In other words, the movant could
chalenge the opposing party to ‘put up or shut up’ on acritical issue
[and] . . . if the respondent did not *put up, summary judgment was
proper.”

Fulson v. City of Columbus, 801 F. Supp. 1, 4 (S.D. Ohio 1992) (citations omitted) (quoting Street,
886 F.2d at 1478).

. Article 9 of the Uniform Commercial Code Versusthe Certificate of Motor Vehicle
TitleLaw

A. Revised Article9

Revisad Artide 9 of the UniformCommercial Code— Secured Transactions became effective
as Chapter 1309 of the Ohio Revised Code onduly 1, 2001. John C. Hantranft, Sr. & JamesH. Prior,
Ohio Secured Transactions Under Revised Artide 9 of the Uniform Commercia Code, at viii (2002).
“Thegenerd rue. . . isthat new 9 gpplies, even if asecurity interest was created or perfected earlier.”
Id. §1.1.1, at 1-1 (citing O.R.C. § 1309.702). Accordingly, the court will apply Revised Article 9




(heregfter “Article 9") to the present dispute.
B. Definitional termsunder the Ohio Revised Code
1. The Vehicleswere“inventory” of D&H

The Vehides D&H sold to Pantiffs condtituted its “inventory.” Under Article 9, “goods’
includes”dl things that are movable whena security interest attaches.” O.R.C. §1309.102(A)(44)(a).
“Therearefour typesof goods. consumer goods, equipment, farm productsand inventory.” Hantranft
& Prior,supra, 82.4.2, a 2-11. “Inventory” is defined as “goods’ which*“[a]rehdd by apersonfor
sde or lease or to be furnished under a contract of service.” O.R.C. § 1309.102(A)(48)(b). The
Vehicles were movable goods held by D& H for sde and accordingly congtituted D& H’ s inventory.

2. Plaintiffswere“buyersin ordinary cour se of business’

The definition of “buyer in ordinary course of business” in Article 9 is derived from the
definition set forth in O.R.C. § 1301.01. See Officid Comment,* 3, to U.C.C. §9-320[0.R.C. §
1309.320] (citing definition of “buyer in ordinary course of business’ in U.C.C. 8§ 1-201[O.R.C. §
1301.01]). A “buyer in ordinary course of business’ is

a person who buys goods in good faith, without knowledge thet the
sde violates the rights of another person in the goods, and in the
ordinary course from a person. . . in the business of sdlling goods of
that kind. A person buys goods in the ordinary course if the sde to
the person comports withthe usua or customary practicesinthe kind
of busnessinwhichthe sdller isengaged or withthe seller’ sown usud
or customary practices.

Am. Sub. S. B. No. 74 of the 124" Generd Assambly of
Ohio, whichwas passed inJune, [Sic] 2001, and became
effective July 1, 2001, did not adopt the Officid
Commernts which accompany the Uniform Verson of
Revised Article 9. . . . Nonetheless, [the] comments
reman useful in helping to explain the scope, intent and
interplay of and between the provisons of new 9.

Hantranft & Prior, supra, & viii.



O.R.C. §1301.01(l). “Good faith” isdefined in Article 9 as “honesty in fact and the observance of
reasonable commercial standards of fair dedling.” O.R.C. § 1309.102(A)(43).

Fantiffs bought the Vehicles in good faith from D&H, a sdler of motor vehicles, without
knowledge of Manhem'sintereststherein. Therefore, Plaintiffs were buyersin ordinary course under
Article 9.

C. Perfection under the Motor Vehicle Title Law

Section 4505.13(A)(1) of Ohio’'s Certificate of Motor Vehicle Title Law, O.R.C. 8 4505 et
seq., provides that “ Chapter 1309. [Article 9] . . . of the Revised Code do[ es] not permit or require
the deposit, filing, or other record of a security interest covering amotor vehicle, except as provided
indivison (A)(2) of thissection.” O.R.C. § 4505.13(A)(1) (emphasis added). Divison (A)(2) of §
4505.13 providesin turn that

Chapter 1309. of the Revised Code applies to asecurity interestina
motor vehide hdd asinventory . . . for sdle by adeder. The security
interest has priority over creditors of the deder as provided in
Chapter 1309. of the Revised Code without notation of the security
interest on a certificate of title, without entry of a notation of the
security interest into the automated title processing systemif aphysica
certificate of title for the motor vehicle has not beenissued, or without
the retention of a manufacturer’s or importer’'s certificate.

O.R.C. § 4505.13(A)(2). The two subsections, read together, mean that the only way a finance
company can perfect a security interest in aded er’ sinventory isto file an Artide 9 finencing statement
with the Secretary of State. Accord Hantranft & Prior, supra, § 7.7, a 7-13; O.R.C. §
1309.311(A)(2) and (D).

D. Perfection under Article9
Section 1309.311 of the Ohio Revised Code provides, in pertinent part, that
(A) [€]xcept as otherwise provided in divison (D) of this section, the

filing of afineandng statement is not necessary or effective to perfect
a security interest in property subject to:



(2) Chapters 1547.,1548., 4505., 4519., and 5309. of the Revised
Code;

(D) During any period in which collateral subject to a statute
specifiedindivision (A)(2) of thissectionisinventoryheldfor sale
or lease by a person or leased by that person as lessor and that
personisinthe businessof selling goods of that kind, thissection
does not apply to a security interest in that collateral created by
that person.

O.R.C. 8§ 1309.311 (emphasis added). More pointedly, paragraph 4 of the Official Comment to
U.C.C. §9-311 [O.R.C. § 1309.311] states that:

4. Inventory Covered by Certificate of Title

Under subsection[(D) of O.R.C. §1309.311] perfectionof asecurity
interest in the inventory of apersoninthe businessof sdling goods of
that kind is governed by the normd perfection rules, even if the
inventory is subject to a certificate-of-title statute. Compliance with
a cetificate-of-title statute is both unnecessary and ineffective to
perfect asecurity interest ininventory to whichthissubsection applies.
Thus, a secured party who finances an automobile dealer that is
inthe businessof selling and leasing its inventory of automobiles
can perfect a security interest in all the automobiles by filing a
financing statement but not by compliance with a certificate-of-
title statute

Official Comment, 74, to U.C.C. § 9-311 [O.R.C. § 1309.311] (emphasis added). Thisisexactly
on point with the scenario at issue.

Manheim argues that it doubly perfected its security interest, and doubly protected itsdf, by
filing an Article 9 financing statement, by placing alien on thetitles to the VVehidles and by holding the
titlesto the Vehicles. However, Manheim'’s actionsin placing a lien on thetitles, in compliance with
the Motor Vehide Certificate of Title Law, and by holding the titles, are not incompliancewithArtide
9. Manheim’sholding of titles and notation of liens on titles when it is acting as an inventory financier
isin derogetion of the law and of no effect.

[Il.  BuyersintheOrdinary Course Versusa Perfected Article 9 Security Interest

Article 9 provides, in pertinent part, that “abuyer in the ordinary course of business



... takesfree of asecurity interest created by the buyer’ ssdler evenif the security interest is perfected
and the buyer knows of itsexistence.” O.R.C. § 1309.320(A). The Officid Comment isindructive.

Subsection [(A)] providesthat such a buyer takes free of a security
interest, eventhough perfected, and eventhough the buyer knowsthe
security interest exists. Reading the definition together with the rule of
law resultsinthe buyer’ staking freeif the buyer merdy knowsthat a
security interest covers the goods but taking subject if the buyer
knows, in addition, that the sde violates aterm in an agreement with
the secured party.

Official Comment, 1 3, to U.C.C. § 9-320 [O.R.C. § 1309.320].

As previoudy discussed, Plaintiffs were buyers in the ordinary course who bought inventory,
the Vehicles fromD&H, inwhichManhem had perfected security interests via a financing satement.
The legidature has made a conscious choice to alocate risk and provide for an exclusve method of
perfecting security interests in automobiles. Consumers and those claiming rights through the
consumers, suchasthe consumers lenders, take free of the security interest of inventory lenders. This
is necessary to insure the free flow of commerce as buyers would be inhibited from buying were the
rules otherwise. The inventory lender isinthe best positionto monitor and manageitsrisk, particularly
given the clear dlocation of risk, itsinterest inall transactions of the seller and its superior knowledge
and understanding. Any interpretation to the contrary isillogica and in clear contravention of the acts
of thelegidature. The caseof Saurn of Kings Automadl, Inc. v. Mike Albert L easing, 92 Ohio St. 3d
513 (2001) isclearly ingpplicable as O.R.C. § 4505.13(A)(1) and (2) provides the exclusve means
of securing an interest in acar deder’ sinventory. Manheim has produced no evidence to show that
Fantiffs knew that the sde of the Vehicles violated the financing agreement between Manhem and
D&H, and accordingly, Plaintiffs take the Vehicles free of Manheim's security interest.

CONCLUSION

Based onthe foregoing, no issue of materid fact exists, and Movants are entitled to judgment
as amatter of law. Accordingly, Movants mation for summary judgment is granted, and Manheim'’s
cross-motion for summary judgment is denied. Orders congstent with this memorandum of decision
shdl enter forthwith in each case.

__ /9 Russ Kendig_3/10/2004
RUSSKENDIG
U.S. BANKRUPTCY JUDGE
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) ORDER
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Defendants.

For the reasons set forthinthe accompanying Memorandum of Decision, the court GRANTS
the motion for summary judgment of FirsMerit Bank, N.A. (“FirstMerit”) and Loren N. Wingert
(“Winget”) and DENI ES the cross-motionfor summary judgment of Manhem Automoative Financid
Sarvices, Inc. (“Manheim”).



Accordingly, Wingert is GRANTED judgment on the complaint, FirdMerit is GRANTED
judgment on its counterdam againg Wingert and its crossclam agang Manhem, and Manheim's
counterclaim againgt Wingert and its crossclam againg FirgMerit are DISM I SSED.

It is ordered that Manheim release its lien on the title to the 2001 Ford Windstar Sport in
Wingert’ spossessionand release possession of the title to Wingert. The Clerk of Courtsis authorized
to reissue title to Wingert subject to alien to FirstMerit.

It isso ordered.

___I9 RussKendig 3/10/2004
RUSSKENDIG
U.S. BANKRUPTCY JUDGE
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Defendants.

For thereasons set forthin the accompanying Memorandum of Decision, the court GRANTS
the motion for summary judgment of FrstMerit Bank, N.A. (“FrstMerit”) and John M. Brideweser



and Betty A. Brideweser (“Brideweser”) and DENIES the cross-motion for summary judgment of
Manheim Automotive Financid Services, Inc. (“Manhem”).

Accordingly, BrideweserisGRANT ED judgment onthecomplaint, FirsMeritisGRANTED
judgment onitscounterclam againg Brideweser and its crossclam againgt Manheim, and Manhem'’s
counterclaim againgt Brideweser and its crossclam againg FirsMerit are DISMISSED.

It is ordered that Manheim release its lien on thetitle to the 2002 Buick LeSabre Custom in
Brideweser’ s possession and release possession of the title to Brideweser. The Clerk of Courtsis
authorized to reissuetitle to Brideweser subject to alien to FirsgMerit.

It isso ordered.
__ /9 RussKendig 3/10/2004

RUSSKENDIG
U.S. BANKRUPTCY JUDGE



