UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

InRe: ) Case No. 03-39305
)
Michad L. Jones ) Chapter 7
Patty J. Jones )
)
Debtors. ) JUDGE MARY ANN WHIPPLE

MEMORANDUM AND ORDER REGARDING MOTION TO REDEEM

Thismatter is before the court on Debtors motion to redeem a motor vehicleunder 11 U.S.C. §
722 [Doc. #3] from the lien of Generd Motors Acceptance Corporation (“GMAC ")and GMAC's
objection to themotion.  The issue before the court isthe value of Debtors 2001 Oldsmohbile Alero car,
which the parties agreed at the hearing should be determined on the documents submitted by the parties
at the hearing or that are otherwise part of the case record.

The court hasjurisdiction to hear this matter pursuant to 28 U.S.C. 88 157 and 1334. Thisisa
core proceeding pursuant to 28 U.S.C. § 157(b).

Under 11 U.S.C. § 722, an individual debtor may redeem consumer goods from alien securing a
dischargeable consumer debt, if the property isexempt under § 522 or has been abandoned under § 554,
by paying the lienholder the amount of the allowed secured claim that is secured by the lien. An “dlowed
secured clam” is defined in § 506(a) as follows:

An dlowed daim of a creditor secured by alien on property in which the estate has an
interest . . . isasecured claim to the extent of the value of such creditor’s interest in the
edate’ sinterest in such property . . . and is an unsecured claim to the extent thet the value
of such creditor’sinterest . . . islessthan the amount of such dlowed dam. Such vaue
shdl be determined in light of the purpose of the valuation and of the proposed disposition
or use of such property, and in conjunction with any hearing on such disposition or use or
on a plan affecting such creditor’ s interest.

In the context of a Chapter 7 redemption, the creditor’s alowed secured dam is determined by the
liquidetion vaue of the collaterd, that is, the amount that the creditor would expect to recover upon




repossesson ana sae Py auctuon or omner wnolesdale means.  1riaad Financial Lorp. v. vveatningtion (In

re Weathington), 254 B.R. 895, 899 (B.A.P. 6" Cir. 2000); see also In re Donley, 217 B.R. 1004,

1007 (Bankr. S.D. Ohio 1998).

Debtorsdo not disputethat GMAC has a properly perfected security interest inthe car, and GMAC
does not dispute that the 2001 Oldsmobile Alero owned by Debtors may be redeemed under § 722. The
dispute centers on the proper vauation of the car in order to determine the amount of GMAC's dlowed
secured clam and, thus, the amount to be paid in order to redeem the car from the lien. For purposes of
the court’s determination, the parties agree that the car is in good condition with average mileage, for a
vehicleof itsage, of 41,000. They also agree onmost of the characteristics of the car, namely that its has
automatic transmission, front whed drive, cruise control, air conditioning, dud front ar bags, an AM/FM
stereo and CD player and power steering and door locks. There seems to be conflicting evidence asto the
engine, with Debtors document indicating that the car has a 4 cylinder 2.4 liter engine and GMAC's
document seeming to indicate thet the engineisa6 cylinder. Both parties submit written evidence of the
trade-in value of such a vehicle as the proper liquidation value for redemption purposes. But the sources
of the parties evidence differ.

Debtors submit the Kelley Blue Book Trade-In Report (Ohio) dated January 6, 2004, which
indicates atrade-in value of $5,445 for a like 2001 Oldsmobile Alero GL Sedan 4d in good condition.
[Debtors’ Unnumbered Hearing Exhibit]. “Good condition” isdefined asbeing free of major defects, having
only minor blemishes on the body and interior, minimd rust, and as needing some reconditioning to be sold
a retal. 1d. Kdley Blue Book explains that most recent mode cars owned by consumers fdl into this
category. 1d. Debtors dso submit adocument indicating that Thomas E. Cater of Tom Cater Auto Sales
vauesthe car at $5500.00. [Exhibit attached to Debtors' motion]. Thebasisfor and nature of Mr. Cater’s
gppraisd, suchaswholesde, trade-in, retail, or some other basis, isnot indicated, making it of limited vaue
to the court.

GMAC, onthe other hand, submits a vauation report for the period 12-2003, from the National
Asociaionof Automohbile Deders (“NADA”) Officid Used Car Guidefor the Central Region. [GMAC's
exhibit attached to objection]. The NADA report indicates a trade-in value of $7,325, both base and
adjusted, aloan value of $6,600 and aretail value of $9,125 for a 2001 Oldsmobile Alero-V6 Sedan 4D




L.
No further evidence was submitted by ether party.
While both the NADA and Kelley Blue Book vauations appear to place a value on the “average’
2001 Oldsmobile Alero, each report indicates asgnificantly different value from the other.

Some courts have used Kdley Blue Book vauations while other courts have used NADA vduations in
assigting the court in placing a vaue on acreditor’ s collaterd. See, e.g., InreMitchell, 954 F.2d 557 (9™
Cir. 1992)(using Keley Blue Book)(overruled on other grounds by In re Taffi, 96 F.3d 1190 (9™ Cir.
1996)); United Carolina Bank v. Hall, 1992 WL 499541 (E.D.N.C. 1992)(using NADA). Theparties
have not provided the court with any persuasive basisfor choosing one vauation source over the other,
nor doesthe court discernany particular basis for choosing one or the other from the documents submitted.

The court mugt, therefore, arrive at the fairest approximation of liquidation vaue it can fashion from the
record beforeit. See Inre Abruzzo, 249 B.R. 78, 86 (Bankr. E.D. Pa. 2000)(“| am left to some extent
with the proverbid battle of the gppraisers. Finding merit to both their postions, the only conclusion | can
reach isto find some value in between.”).

The court concludes that the midpoint between the NADA and the Kelley Blue Book trade-in
vaues, or $6388, is an appropriate etimate of the liquidation vaue of the vehicleat issue! Smply put,
the Kely Blue Book trade-in vadue of $5,450 appears low to the court. The court notesthat Debtors
stated the fair market value of the car at $8,500 in ther bankruptcy Schedules B and D, and at the same
time indicated their intent to redeem in their statement of intentions. [Doc. #1]. Debtors are competent to
provide opinions onthe vaue of vehidesthey own. InreArd, 280 B.R. 910, 916 (Bankr. S.D. Ala. 2002).
While the Jones  opinion in their schedules as to the market vaue of the car is not a binding judicial
admission, it isrelevant as an evidentiary admission in evauating the liquidetion value of this particular
vehicle as between the conflicting published vauetions. In re Cobb, 56 B.R. 440, 442, n.3 (Bankr. N.D.
[ll. 1985). But see In re Bohrer, 266 B.R. 200 (Bankr. N.D. Cd. 2001)(statements in schedules are
subject to trestment as judicid admissons). The opinion intheir schedulesindicatesthat the Jones' would

1
The court notes that while the midpoint between the NADA and Kélley Blue Book vauesis utilized herein,

It is not necessarily dispogtive on future valuations. Vauation in future cases remains subject to specific
evidence introduced by the parties.




NEMSaVES  eXPECT 10 pay MOre tnan $5,45U TOr e Car a an aucton. 1NiS IS IMportant  Decause e
legidative history states in discussing 8 722 that a debtor’ s paying “the adlowed amount of the creditor’s
secured claim...amounts to aright of first refusal on aforecl osure sale of the property involved.” H.R. Rep.
No. 95-595, at 127 (1977). This

fact mitigates in favor of a gregter vaue than the Kelly Blue Book vaue.

Onthe other hand, with apublished Kelley Blue Book trade-in vaue of only $5,450, it seemsvery
unlikely that GMAC would actudly redize $7,325 at an auction or other wholesale disposition of the car
after repossession. The NADA loan vaue of $6,600 seems to the court to be the more redlistic estimate
of what would be garnered by GMAC wereit to repossess and liquidatethe car: anew lender onthe vehide
would only lend the amount it could be reasonably assured of recovering on default and pursuit of its
remedies as to the collatera.? And the NADA loan vaueis very closeto the midpoint between the two
trade-in valuations before the court.

The court is so concerned based on the documents submitted that the reports are vauing two
different engine Szes with Debtorsvauing a4 cylinder engine, which would havelessvaue, and GMAC
gpparently vauing a6 cylinder engine, which would have more vaue. As the owners of the vehicle, the
court creditsthe Debtors submissionof the engine Sze, afactor that aso mitigatesareductioninthe NADA

2 The court in Weathington ultimately adopted the figure representing the car's

trade-in vaue asthe “liquidation value’ of the vehidle there in issue. Weathington, 254 B.R. at
900-01. The court notes, however, that the parties had stipulated as afact in that particular
case that, if the court held that the proper standard of vauation is*liquidation” vaue and not
“replacement” vaue, that the “liquidation” value would be the trade-in vaue of $6,700 from the
NADA Guide. 1d.,897. And both the parties and the court characterized the “trade-in” value
asthe “wholesde’ vaue of the vehide, which in turn the court also equated to the “liquidation”
vaue. Id., at 897, 899 n.1. Because the parties had stipulated as a matter of fact to the NADA
trade-in valuein that case asthe “liquidation” or “wholesal€’ vaue, this court does not consider
Weathington to hold as a matter of law either that the NADA guideisthe only sanctioned
vauation source, as GMAC is essentidly arguing, or that trade-in vaue in published vauation
sources is dways the same as “liquidation value”  The bottom line isthat the proper test of

vaue for redemption purposes, as articulated by Weathington, is *the secured creditor’s
expected recovery upon repossession and sale by auction or other wholesale means.” 1d., 899,
n.1. And thisisthe vaue the court believesit has derived for Debtors 2001 Oldsmobile Alero
from the record before it.




rade-1n vaue 10r purposes Or mis patcular Case.

Hence, the court arrives at the midpoint of $6388 betweenthe two proffered trade-in vauesasthe
redigtic liquidation vaue for redemption of Debtors' 2001 Oldsmobile Alero fromGMAC slien under 11
U.S.C. 8 722. The parties might be inclined to comment  that the court isengaging in the proverbia act of
slitting the baby. In this case, however, the midpoint between the two proffered

vauations takes into account, in light of the gpplicable legal standard, both the increase the court believes
is appropriate, for the reasons stated, insofar as Debtors' proposed val uation and the decreasethe court
believes is appropriate, for the reasons stated, insofar as GMAC' s proposed valuation.

In light of the foregoing, the court will grant Debtors motion in part. The court finds that GMAC
has an dlowed secured claim in the amount of $6,388 and orders it to accept from Debtors alump sum
payment in this amount and to release its lien of record withrespect to the 2001 Oldsmobile Aleroinissue.

THEREFORE, for the foregoing reasons, good cause gppearing, IT IS ORDERED that:

1. Debtors Mation for Redemption Under 11 U.S.C. § 722 [Doc. #3] ishereby GRANTED
as provided herein.

2. Debtors may redeem the 2001 Oldsmobile Alero vehicle from GMAC's lien by tendering
alump sum payment in the amount of $6,388 to GMAC within 30 days of the entry of this order. Upon
receipt of the $6,388, GMAC shdl promptly take al steps necessary to release its lien of record with
respect to Debtors 2001 Oldsmobile Alero.

Dated:

Mary Ann Whipple
United States Bankruptcy Judge




