UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

InRe: ) Case No. 03-31666
)
Seanene Hoyles, ) Chapter 7
)
)
Debtor ) JUDGE MARY ANN WHIPPLE

MEMORANDUM OF DECISION
REGARDING TRUSTEE’'SOBJECTION TO EXEMPTION
Debtor Seanene Hoyles clams an exemption from property of her bankruptcy estate for
payments due to her under a separation agreement and state court judgment entry arisng in the pre-petition
dissolution of her marriage. The payments relae to her ex-husband’ s entitlement to Voluntary Separation
Incentive paymentsfromthe United States military. The Trustee objectsto her daimed exemption. For the
reasons that follow, the court grants the Trustee' s objection.
Background
The Court of Common Pleas of Marion County, Ohio, dissolved Ms. Hoyles's marriage to Ricky
HoylesonNovember 1, 2000. Debtor’s Hearing Ex. A. In1995, her ex-husband |eft active serviceinthe
Air Force after being offered the Voluntary Separation Incentive program (“VS”). Congress enacted the
VSl in 1991 to expedite the downsizing of the United States military. Mackey v. Mackey, 95 Ohio St. 3d
396, 397-98(2002); 10 U.S.C. § 1175. The statute authorizes a programfor separati onincentive payments
based on a member of the armed service' s years of service and sdary a separation.  The payments are
made through a fund established on the books of the United States Treasury known as the Voluntary
Separation Incentive Fund (*Fund*), to be administered by the Secretary of the Treasury. 10 U.S.C. 8
1175(h). The Fund “shdl be used for the accumulation of fundsinorder to finance on an actuaridly sound
basis the liahilities of the Department of Defense under this section.” 10 U.S.C. § 1175(h)(1). The statute
provides that the “member’s right to incentive payments shdl not be transferable, except that the member
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Under the VSI, Mr. Hoyles receives, based on his sdary at separation and length of service,
$7,000 per year for twenty-eight years, with payments beginning in 1995. The Judgment Entry dissolving
the marriage, which incorporated the Separation Agreement between Ms. Hoyles and her ex-husband,
providesthat M s. Hoyles" shdl receive fromHusband’ s voluntary separationincentive payoutsfromthe Air
Force the sum of $1,750.00, with the first payment due on or about June 1, 2001 and approximately the
same date for Six consecutive years thereafter.” Debtor’ sHearing Ex. A, 9. Ms. Hoylestestified that she
receives her interest in the VS payments directly from her ex-husband. The Separation Agreement aso
providesthat “[n]ether party has any pensionor retirement programs fromtheir place of employments’ and
“[n]either party shal pay unto the other any periodic or lump sum spousd support.” Id. at 17 10, 11.

Ms. Hoylesfiled for reief under Chapter 7 of the Bankruptcy Code on March 11, 2003, disclosing
the VS| payment that wasto be madein June, 2003, and daming it asexempt. The Trusteetimely objected
to the exemption. Although in Schedule C of her petition Ms. Hoyles daimsthat her interest in the VS
payments is exempt under Ohio Rev. Code § 2329.66(A)(11) as spousal support, at the hearing on the
objection, she aso argued that the V SI paymentsare akinto retirement pay and, as such, are exempt under
§2329.66(A)(10). The Trustee counters Debtor’ sarguments by contending that Ms. Hoyles' interest inthe
VSl paymentsare part of the divisonof marita property rather than spousal support and that the payments
represent severance pay rather than retirement pay.

Law and Analysis

The bankruptcy estate generdly consstsof “dl legd or equitableinterests of the debtor in property
as of the commencement of the case.” 11 U.S.C. § 541(8)(1). Congress permits individua debtors, like
Ms. Hoyles, to exempt certain property from the bankruptcy estate to facilitate their fresh start after
obtaining bankruptcy rdief. 11 U.S.C. §522(b). Section 522(d) of the Bankruptcy Code, 11U.S.C., sets
out the federdl exemptions. Alternatively, Congress authorized individud states to opt out of the federa
exemptions, which then limits debtors to daming the exemptions available in their sate of domicile and
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payments, M s. Hoyles claimsthey areexempt under either Ohio Rev. Code § 2329.66(A)(11) or (A)(10).

Under Fed. R. Bankr. P. 4003(c), the Chapter 7 Trustee bears the burden of proving that the
exemption is not properly claimed. If state courts have interpreted an exemption statute, that interpretation
guides federal courts in construing the statute. See Doethlaff v. Penn. Mut. Life Ins. Co., 117 F.2d 582, 584
(6™ Cir. 1941), cert. denied, 313 U.S. 579 (1941). If state courts have not interpreted the provision, a
bankruptcy court must do so. Doethlaff, 117 F.2d at 584. Exemption statutes are generdly to be liberdly
construed in the debtor’s favor. Id. A liberal construction does not, however, give the court license to enlarge
the statute or strain its meaning. Wicheff v. Baumgart (In re Wicheff), 215 B.R. 839, 843 (B.A.P. 6" Cir.
1998)

Payments as Spousal Support Under Ohio Rev. Code § 2329.66(A)(11)

Debtor first contends that her interest in the VS| payments constitutes spousal support. As such, she
contends that they are exempt under § 2329.66(A)(11) which “exempts a person’sright to receive spousa
support. . . .” In determining whether an obligation under a divorce decree or separation agreement
congtitutes support, asopposed to adivison of marita property, the Sixth Circuit has counseled deference
to state court decrees and has explained that the bankruptcy court should |ook to traditiona state law indica
that are consgtent with a support obligation. These state law indida incdlude: (1) how the obligation is
labeled, (2) whether the payment is direct to the spouse or to third parties, and (3) whether the payments
are contingent upon such events as death, remarriage, or digibility for Socid Security benefits. Sorah v.
Sorah (In re Sorah), 163 F.3d 397, 401 (6™ Cir. 1998).

Applying thisandyss, the Trustee has met his burden of demongtrating that Debtor is not entitled
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agreement does not designate Mr. Hoyles' obligation to pay Debtor a portion of the VSl payments as
support. Moreover, the agreement, which the state court incorporated into its judgment entry, expresdy
providesthat “[n]either party shal pay unto the other any periodic or lump sum spousal support.” Debtor’s
Hearing Ex. A, 111. Although paymentsare made directly by Mr. Hoyles to Debtor, the agreement does
not provide for termination of the obligation upon Debtor’s deeth, remarriage, or digibility for Socid
Security.

Ms. Hoyles dso testified about her income and Mr. Hoyles income. Ms. Hoylesis employed
outsde the home, and was at the time of the dissolution. She does not have children or other dependents.
Now, she workstwo jobs. According to her testimony, Mr. Hoyles income was greater than hers a the
time of the divorce. However, it appears that her income then (and now) is sufficient to support  herself with
areasonable standard of living, whichmitigates againg the payments as support or maintenancefor her. And
the difference between her income and Mr. Hoyles' income was not so greet as to otherwise suggest that
the payments would be in the nature of support or maintenance of a particular pre-dissolution lifestyle.

With the exception of payments being made directly to Debtor, the traditiond indida of support do
not exist. Mr. Hoyles' right to receive the VS payments was acquired during his marriage to Debtor and,
assuch, isdivigble “maritd property.” Ohio Rev. Code 83105.171(A)(3)(a) (defining “ marita property”
to indude “[d)ll interest that either or both of the spouses currently has in any real or persona property,
induding, but not limited to, the retirement benefits of the spouses, and that was acquired by either or both
of the spouses during the marriage.”); Mackey, 95 Ohio St. 3d at 399. The court finds that Debtor’s
interest inthe payments from Mr. Hoyles, on account of his participation in the VSl and asprovidedinthe
Separation Agreement, simply represents a division of marital property. As such, the payments do not
congtitute exemptible support or maintenance within  the scope of Ohio Rev. Code § 2329.66(A)(11).
Payments as Exempt Retirement Benefits Under Ohio Rev. Code § 2329.66(A)(10)

Debtor dternatively contends that her interest in the VSl payments congtitutes retirement benefits
and, assuch, is exempt under Ohio Rev. Code 8§ 2329.66(A)(10). That section provides an exemption
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account of illness, disability, deeth, age, or length of service, to the extent reasonably necessary for the
support of the person and any of the person’s dependants. . . .” Ohio Rev. Code § 2329.66(A)(10)(b).*
Applying this exemption to the payments to Ms. Hoyles raises two issues. Firs,

are the payments retirement or pension benefits within the scope of the exemption statute? Second, is an
interest obtained derivatively through a divorce decree instead of through the debtor’s own service or
employment within the scope of the exemption satute?

Although the Trustee argues that the VS payments from the Air Force are more accurately
characterized as severance pay, there is considerable support for Debtor’s contention thet the benefits
qudify as retirement benefits. See Mackey , 95 Ohio St.3d at 399-400(and cases cited therein). In
Mackey, theissue presentedto the Ohio Supreme Court waswhether VSl paymentsqualified asretirement
benefits and, therefore, were divisble as maritd property under Ohio law. 1d. at 399. In finding thet they
did so qudify, the court explained that the VSl provided an annuity based on rate of pay and years of
sarvice, like retirement pay, and that if the service member thereafter reenlists and becomes digible for
retirement, the VSI payments must be recouped from the retirement benefit. 1d. at 399-400. In
independently andyzing the federal Satute, thiscourt tendsto agree with the Trustee. Section 1175 of Title
10 of the United States Code distinguishes retirement pay per se from payments made under the VSI. And
the Ohio Supreme Court seemsincorrect in its satements that the payments come from an annuity, given
the establishment and statutory descriptionof the Fund. Cf. 10 U.S.C. § 1175(h). But more critica for the
Ohio Supreme Court than the source of the payments were the length of service-based component of the
payments, which pointed to the aptness of thar characterization as retirement benefits. And as this
characterization was being made by the Ohio Supreme Court for purposesof goplying Ohio law, whichis
aso a issue in this case, this court will defer to the Ohio Supreme Court’s characterization of the VS
payments as retirement benefits for purposes of applying the Ohio exemption.

Nevertheless, an exemption under 8 2329.66(A)(10)(b) appliesonly to a “person’sright to

! Subsections (A)(10)(a), (c) and (d) of Ohio Rev. Code § 2329.66 are not even
arguably applicable to the paymentsin issue.
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death, age, or length of service, to the extent reasonably necessary for the support of the person and any
of hisdependents.” Here, the paymentsto Ms. Hoyles do not come directly fromthe VVoluntary Incentive
Separation Fund established by Congress, and are not being made on account of her own pay or length
of serviceor separationfromthe military. Instead, they come directly fromMr. Hoyles, after he recaives his
payments, under the Separation Agreement and the state court

dissolution decree. Moreover, the federal statute expresdy providesthat Mr. Hoyles is not permitted to
transfer his “right to receive payments.” Cf. 10 U.S.C. § 1408, Uniformed Services Former Spouses
Protection Act (as an exception to the prohibition on dienation of retirement pay, statute provides for
method of direct payment of military disposable retired pay, as defined, to former spouse, who obtains a
direct interest in payments through state court orders analogous to Qualified Domestic Relations Orders
inthe context of ERISA); Inre Satterwhite, 271 B.R. 378 (Bankr. W.D. Mo. 2002). UnlikeMr. Hoyles,
Ms. Hoylesdoes not herself have any separateinterest inthe Fund and did not acquire one inthe dissolution.

There are no Ohio cases on the issue of whether derivative acquisition of the right to payments
conditute payments  “under” the plan or contract within the meaning of the exemption statute. Another
bankruptcy court has construed thisissue under Section 2329.66(A)(10)(b) inthe context of paymentsdue
from aspouse s profit sharing penson plan. InInre Mabrey, 51 B.R. 383 (Bankr. S.D. Ohio 1985),
debtor was awarded in a divorce decree an interest in her ex-gpouse’s profit sharing plan through his
employment. The bankruptcy court sustained the Chapter 7 trustee’ s objection to the exemption, holding

that the exemption is personal to the person whose employment and length of service gave rise to the
interest.

Another bankruptcy court, in congtruing lllinois exemption law, distinguishedand criticized Mabrey.
Inre Lummer, 219 B.R. 510, 512 (Bankr. S. D. Ill. 1998). In Lummer, the debtor wasawarded ashare
of her husband' s military retirement pay through a divorce decree. The award was made pursuant to the
Uniformed Services Former Spouses Protection Act, such that the debtor spouse recelved  payments
directly fromthefederal government. Congtruing the gpplicable Illinois exemption statute, whichis andogous
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that the debtor’ sinterest was exempt because the “ satute is drawn broadly and is devoid of any suggestion
that its scope excludes debtors who have comeinto their pensionrights derivetively.” As correctly noted
by the Illinois bankruptcy court in Lummer, Mabrey was decided before the Supreme Court decisionin
Pattersonv. Shumate, 504 U.S. 753(1992), whichhdd that ERI SA congtitutes gpplicable nonbankruptcy
law for purposesof exclusionof certain trust interests from bankruptcy estatesunder 11 U.S.C, § 541(c)(2).
This court agreesthat Mabr ey would be deci ded differently today, becausethe exemptionissue would never
be

addressed in the firgt place. Asto ERISA-qualified retirement plan interests, which Mabrey appeared to
involve, Patter son nowexcludesthemfromtheestate before even reaching theexemptionissue. However,
the holding that the rights established by Ohio Rev. Code § 2329.66(A)(10)(b) are not applicable to
debtorswho receive therr retirement benefitsonly derivatively through a divorce decree is il vdid to the
extent that the property interest in issue is not derived from an ERISA-qudified plan and trust. This court
finds that Mabrey isdlill persuasve authority on that point, and agrees with its reasoning. On the other
hand, Lummer isdigtinguishable, as the property interestinissue involved paymentsdirectly fromthe federal
government to the debtor spouse after the divorce, not fromthe debtor’ sex- husband asisoccurring inthis
case.

Inoppositionto this court’ sinterpretationof Ohio Rev. Code 8 2329.66(A)(10), Ms Hoylesmight
point to casesinvolving debtor interestsin former spouses ERISA-qudified pension plans. Recent case
law in that context holds that ERISA-qualified plan interests derived through a divorce decree and not
through a debtor’ s own employment  are nevertheless excluded as property of the debtor’ s bankruptcy
estate under 11 U.S.C. § 541(c)(2) and the holding of Patterson v. Shumate. See Nelson v. Ramette
(InreNelson), 322 F.3d 541, 544 (8™ Cir. 2003) (citing 29 U.S.C. § 1056(d)(3)(J) and (K)); In re Hthiy,
283 B.R. 447 (Bankr. E.D. Mich. 2002). Contra In re Hageman, 260 B.R. 852 (Bankr. S.D. Ohio 2001).
Wherethe property interest inissueisin an ERISA-qudified planand trugt, the plainlanguage of ERISA
provides that an dternate payee under aqudified domestic relations order (“QDRO”) issued by a date
domedtic relations court is consdered a beneficiary of the plan. See Nelson, 322 F.3d at 544 (citing 29
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pension plan arises as a beneficiary under the plan itsdf. Cf. Satterwhite, 271 B.R. at 380 (debtor ex-
oouse sinterest in military retirement paymentsis excluded from property of the estate by 11 U.S.C. 8
541(c)(2)); In re Seddon, 255 B.R. 815, 817 (Bankr. W.D. N.C. 2000)(debtor’ sinterest in her former
spouse sfederd civil serviceretirement sysem award is a proprietary interest in the retirement plan itself,
not merely a derivative right to receive payments from the plan, excluded by 11 U.S.C. § 541(c)(2)).2

In contrast, notwithstanding the Ohio Supreme Court’s characterization of VS| payments as
retirement pay, Ms. Hoyles' right to receive paymentsfrom Mr. Hoyleson account of hisinterestintheVS
arises solely under the state court’s judgment  adopting the terms of the Separation Agreement. Unlike
benefits under an ERISA-qudlified plan subject to a QDRO, Debtor’s right does not arise “under any

2 Debtor has not argued that the payments should be excluded from property of the
estate under 11 U.S.C. § 5451(c)(2), an argument that would find some support in
cases such as Satterwhite and Seddon. While Satterwhite and Seddon are
digtinguishable in that the debtorsin both cases had a direct property interest in the plan
inissue, this court does not agree with their holdings insofar as gpplication of 11 U.S.C.
8 541(c)(2) and Patterson v. Shumate. They seem to be examples of agrowing
genre of cases that unaccountably obviate the plain statutory requirement of § 541(c)(2)
that the debtor have an interest in atrust. See Inre Barnes, 264 B.R. 415, 421-429
(Bankr. E.D. Mich. 2001) and cases cited therein. Neither of the federd retirement
programs involved in Satterwhite and Seddon gppear to involve any trugt, just
redrictions on dienation. This court agrees with the thoughtful and thorough anadlysisin
Barnesthat “at least in the ‘non-ERISA’ context, § 541(c)(2) applies only to trust
interests.” Id. at 429. The Sixth Circuit has dso delineated the requirement of an
interest in atrust in gpplying 8§ 541(c)(2) to exclude retirement interests from the
bankruptcy estate, suggesting to this court that these cases would be decided
differently in thiscrcuit. See Taunt v. General Retirement System of the City of
Detroit (In re Wilcox), 233 F.3d 899, 904 (6™ Cir. 2000)(indicating that the first step
in the three part inquiry under § 541(c)(2) isthe determination as to whether “the
debtor has abeneficid interest in atrust.”). Even if Ms. Hoyles had adirect interest in
the Fund, which she does not, there is nothing in the federd Statute creating the VSl that
gppears to establish a trust or make the Fund the corpus of atrust such that it could be
argued the interest is not property of the estate in the first instance.
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penson, annuity, or SMIa plan or COMNUracl.” SEE ANOErSON V. Seaver (1IN re ANaerson), ZoY B.K. 2/
(B.A.P. 8" Cir. 2001)(court finds under Minnesota exemption statute that debtor’s interest in his former
spouse' sindividua retirement account, obtained under a QDRO, was not exempt). Ms. Hoyles does not
have a proprietary interest in and does not receive payments from the Fund itsdlf, but merdly a derivative
right to receive paymentsfromher ex-husband asa participant in the Fund. As such, § 2329.66(A)(10)(b)
does not exempt Mr. Hoyles payments to Ms. Hoyles on account of his participation in the VS| 2

A separate order in accordance with this memorandum of decision will be entered by the court.

/9 Mary Ann Whipple
Mary Ann Whipple
United States Bankruptcy Judge

3 Asaresult of the court’s decision that the payments are not within scope of Ohio Rev.

Code § 2329.66(A)(10)(b), the court need not address whether the payments are
reasonably necessary for the support of Ms. Hoyles.
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