UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

InRe David L. Ketcham, et d., Case No.: 02-30320

Debtors. Chapter 7

Adv. Pro. No. 02-3151
Mile Marker Trangport, et d.,

Plaintiffs, Hon. Mary Ann Whipple

V.

David L. Ketcham, et dl.,
Defendants.

MEMORANDUM OF DECISION REGARDING SUMMARY JUDGMENT

This adversary proceeding is before the Court on Plaintiffs motion for summary judgment [Doc.
#31] and a pro se document the Court construes as Defendants' opposition [Doc. #33]. Also before the
Court is Pantiffs Motion to Strike Defendants Response [Doc. #34]. This case involves the
dischargeability of a debt owed to Plaintiff Mile Marker Transport as a result of astate court judgment in
the amount of $40,260.08. Plaintiffs contend that the debt is non-dischargeable under 11 U.SC. §
523(8)(2) by virtue of the doctrine of collateral estoppd. For the fallowing reasons, the Court denies both
Paintiffs motion to srikeand Plantiffs motion for summary judgment.

Initidly, the Court addresses Plaintiffs motion to strike the document construed by the Court as
Defendants oppositionto the summary judgment motion due to its falure to comply with the requirements
of Fed. R. Civ. P. 56, which is made applicable to this proceeding by Fed. R. Bankr. P. 7056. Although
it istrue that Defendantsfail to support the factua assertions intheir oppositioninaccordance with Rule 56,
they are entitled to and do oppose the motion based on both legd arguments and arguments attacking the
evidence submitted in support of the motionfor summary judgment. Plaintiffs motionto strikeis, therefore,
denied. To the extent, however, that Defendants make improperly supported factua averments, the Court



has disregarded them in deciding Plaintiffs motion for summary judgment.
Summary of Facts:

Pantff Mile Marker Transport (“Mile Marker”) is a generd partnership located in the state of
Indiana. Itsgenerd partnersare Plaintiff John E. Smock (* Smock”™) and Marianne King, who is not named
asaparty inthis proceeding. In April, 1999, Defendant/Debtor David L. Ketcham (“Ketcham™) resided
inDelphos, Ohio. Although Ketcham was doing business as K etcham Trucking, Inc., the businesswas not
actudly incorporated until July 14, 1999. Smock Affidavit 1 2-3 and Exhibit A.

In April, 1999, Mile Marker entered into an Independent Contractor Operating Agreement
(“Agreement”) with Ketcham. Under the terms of the Agreement, Mile Marker agreed to provide
trangportation services for certain commodities in exchange for 80% to 84% of the net freight revenue
earned. Id. a 14 and Exhibit B. Mile Marker began providing transportation services pursuant to the
Agreement. Thereafter, Ketcham issued a check to Mile Marker on April 30, 1999, in the amount of
$7,064.80, and acheck to Smock onMay 2, 1999, inthe amount of $760.00. However, shortly after they
were issued, Ketcham stopped payment on the checks. 1d. at 11 5-6 and Exhibit C. Nevertheless, Mile
Marker had deposited the checksinitsaccount and had issued checks based onthose deposits, whichwere
|ater returned due to insufficient funds. Id. at § 7.

On June 16, 1999, Mile Marker filed acomplaint against David Ketcham dbaKetcham Trucking,
Inc. in the Common Pleas Court of Putnam County, Ohio. In the complaint, Mile Marker aleged that
Ketcham breached the Agreement (Counts 1 and 2), was unjudly enriched (Count 6), fraudulently
represented that he would abide by the terms of the Agreement (Count 3), fraudulently represented that he
would honor the checks on which he stopped payment (Count 4), acted withbad faith and maice (Count
6), and tortioudy interfered with Mile Marker’s business (Count 7). 1d., Exhibit E. Ketcham filed an
answer to the complaint and acounterclaim. 1d. at 8. However, he did not appear at trid on May 15,
2000, and his counterclaim was dismissed. 1d., Exhibit F. In addition, after the presentation of testimony
and evidence by Mile Marker and without setting forth any findings of fact or conclusions of law, the sate
court entered judgment “on the Complaint” and awarded Mile Marker $20,260.08 in compensatory



damages and $20,000.00 in punitive damages. 1d.; Partid Trid Transcript [Doc. # 30].

On January 22, 2002, David Ketcham and Diana M. Ketchamfiled ajoint petitionunder Chapter
7 of the Bankruptcy Code. In bankruptcy ScheduleF, they list Smock asajudgment creditor withaclam
of $55,000.

Mile Marker and Smock timdy commenced this adversary proceeding to determine the
dischargesbility of debtsunder 11 U.S.C. § 523(a)(2)(A). The amended complaint [Doc. #7] namesboth
Debtors David K etchamand Diana K etcham asdefendants. In their amended complaint, Smock and Mile
Marker dlege that the Ketchams fraudulently misrepresented that they had incorporated their business
(Counts 1 and 6), fraudulently misrepresented that they had the requisite regulatory operating authorities
(Count 7), and fraudulently misrepresented that they would honor the checks issued to Mile Marker and
Smock on which payment was stopped (Counts 2 and 3). Rantiffs also dlege that a state court action was
filed and ajudgment ultimately awarded againgt David Ketcham (Counts 4 and 5).! The complaint seeks
both entry of judgment against Defendants in the total amount of $73,884.68 and a determination that this
sum is non-dischargeable in their Chapter 7 case. Law and Analysis.

[. Summary Judgment Standard

Under Fed. R. Civ. P. 56, made applicable to this proceeding by Fed. R. Bankr. P. 7056, summary
judgment is proper only where there is no genuine issue of materia fact and the moving party is entitled to
judgment asamatter of law. Fed. R. Civ. P.56(c). Inreviewingamotion for summary judgment, however,
al inferences “mugt be viewed in the light most favorable to the party opposing the motion.” Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-88 (1986). The party moving for summary
judgment dways bears the initid responghility of informing the court of the basis for its motion, “and
identifying those portions of ‘the pleadings, depositions, answers to interrogatories, and admissons onfile,
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Count 8 of the amended complaint incorporates al prior factua alegations and requests relief
under § 523(g)(2) for al of the acts previoudy identified in the complaint. Although the
amended complaint is overal somewhat unclear, the court does not interpret Count 8 as
assarting a separate factual basis for relief, but as setting forth the legal grounds encompassing
the entire amended complaint.



together withthe affidavitsif any’ which [he] believes demonstrate the absence of a genuine issue of materia
fact.” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Where the moving party has met itsinitia
burden, the adverse party “mug set forth specific facts showing that there is a genuine issue for trid. ”
Andersonv. LibertyLobby, Inc., 477 U.S. 242, 248(1986). A genuineissuefor trid exigtsif theevidence
is such that a reasonable factfinder could find in favor of the nonmoving party. 1d.

[1. Exception to Discharge under 11 U.S.C. 8§ 523(a)(2)

On summary judgment, Flaintiffs seek anorder declaring non-dischargesbl e the state court judgment
entered in favor of Mile Marker and against David Ketcham under 11 U.S.C. §523(a)(2).2 That section
providesin relevant part asfollows:

(8 A discharge under section 727 . . . of thistitle does not discharge an individua debtor

from any debt —

o (2) for money, property, services, or anextension, renewd, or refinencingof credit,

to the extent obtained by —
(A) fdse pretenses, a fase representation, or actud fraud, other than a
statement respecting the debtor’s or an insider’ sfinancia condition. . . .
11 U.S.C. §523(3a)(2).

In order to except adebt fromdischarge under 8 523(a)(2)(A), acreditor mugt prove the following
elements: (1) the debtor obtained money or services through a materid misrepresentation that, at the time,
the debtor knew wasfdse or made withgrossrecklessness asto itstruth; (2) the debtor intended to deceive
the creditor; (3) the creditor judifiably relied on the fase representation; and (4) its reliance was the
proximate cause of loss. Rembert v. AT& T Universal Card Services, Inc. (In re Rembert), 141 F.3d
277, 280-81 (6" Cir. 1998). In order to except adebt from discharge, acreditor must prove each of these

2

The amended complaint seeks judgment in the total amount of $73,884.68. The state court
judgment was in the tota amount of $40,260.08. The motion for summary judgment does not
gpecify the amount, if any, of debt upon which summary judgment should be entered, but since
it isbased on collatera estoppel, the court assumes the summary judgment motion seeks entry
by this Court of afind judgment that the state court judgment is non-dischargeable in the
Ketchams Chapter 7 case.



elements by a preponderance of the evidence. Id. at 281.
[11. Collateral Estoppel

Paintiffs base their motion on the aleged collaterd estoppd, or issue preclusion, effect of the state
court judgment. The question presented to this court is whether that judgment should be given preclusive
effect in this court on the determination of whether the debt owed to Mile Marker is non-dischargeable.
Under 28 U.S.C. § 1738, thefederd full faith and credit Statute, afederal court must accord a state court
judgment the same preclusive effect the judgment would have in state court. Corzinv. Fordu (Inre
Fordu), 201 F.3d 693, 703 (6™ Cir. 1999). In determining whether the prior judgment should be given
preclusive effect in a federa action, the federal court must gpply the law of the state in which the prior
judgment was rendered. 1d. Thus, in the case sub judice, the Court must apply Ohio issue preclusion
principles.

Under Ohio law, there are four eementsto the applicationof the doctrine of collatera estoppe: (1)
afind judgment on the merits after afull and fair opportunity to litigate the issue; (2) theissue was actualy
and directly litigated in the prior action and must have been necessary to the final judgment; (3) the issue in
the present suit must have been identical to the issue in the prior suit; and (4) the party against whom estoppel
is sought was a party or in privity with the party to the prior action. Sl v. Snveeney (In re Sweeney), 276 B.R.
186, 189 (6™ Cir. B.A.P. 2002). “Issue preclusion precludes the relitigation of an issue that has been actually
and necessarily litigated and determined in a prior action.” MetroHealth Medical Ctr. v. Hoffmann-
LaRoche, Inc., 80 Ohio St. 3d 212, 217, 685 N.E.2d 529, 533 (1997) (emphasis added). The personasserting
collatera estoppel carries the burden of proving its requirements by a preponderance of the evidence. A
Packaging Service Co. v. Sml (Inre Sml), 261 B.R. 419, 422 (Bankr. N.D. Ohio 2001).

On the firs dement, the state court judgment in favor of Mile Marker is unquestionably a find
judgment on the merits by a court of competent jurisdiction. The issue is whether Ketcham had afull and
fair opportunity to litigate the issuesin state court. Thereis no dispute that Ketcham did not appesar at the
trial. At that point, he was unrepresented by counsd. But there is no dispute that he was aware of the trid

date, so it is far to infer that he chose not to appear. Under these circumstances, the court finds that



K etcham?® had afull and fair opportunity to litigate the state court action eventhough he failed to appear for
trid. Henson v. Henderson (In re Henderson), 277 B.R. 889, 892-93 (Bankr. S.D. Ohio 2002).

The second dement is decidedly more difficult for Plantiff. Theissueiswhether Ketcham'sfraud
and its consequences can be considered actudly litigated, Hicks v. De La Cruz, 52 Ohio St.2d 71, 369
N.E.2d 776, 777 (Ohio 1977), whenthe debtor failed to appear at the tria in state court. Ohio courtshave
disagreed on whether or how to apply the standards of collatera estoppel, and in particular the “actudly
litigated” standard, in Stuationsinvolving default judgments. See Swveeney, 276 B.R. at 192 and cases cited
therein. The Ohio Supreme court hasnot decided thisissue. See Hinze v. Robinson (Inre Robinson), 242
B.R. 380, 386 n.4 (Bankr. N.D. Ohio 1999).

Strictly spesking, ajudgment entered after the necessary  presentation of evidence by a plaintiff
where defendant falls to appear for trid is not a default judgment. Longbrake v. Rebarcheck (In re
Rebarcheck), Case No. 02-2032/01-36238, 2002 LEXIS 1704, at *12, 2002 WL 32099803 at *4
(Bankr.N.D. Ohio Sept. 19, 2002). But see Robinson, 242 B.R. at 384(debtor/defendant failed to appear
for state court trid, and court entered what was denominated as a “default judgment” on liability).
Nevertheless, the question of whether anissue was*“actudly litigated” when a defendant failed to appear
for trid isalso not clearly answered under Ohiolaw. Longbrake, supra; Henderson, supra; cf. Zaperach
v. Beaver, 6 Ohio App.3d 17, 19, 451 N.E.2d 1249, 1252 (Ohio Ct. App. 1982)(where plaintiff failed
to appear for fird trid, court observed held that “[o]nly if thereisan express adjudi cation of anissue by the
court in the origind action, whether by default or trial, canthe judgment be utilized as establishing a maiter
as between the parties.”).

In Robinson, Judge Speer of this Court set forthatest for gpplication of the doctrine of collatera
estoppel in bankruptcy court when a default judgment has been entered againgt a debtor ina prior Ohio
date court lawsuit. That test has two dements. Firdt, the state court (and bankruptcy court) plaintiff must
have actudly submitted to the state court admissible evidence gpart from just the complaint. Second, the
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Aswill be explained below, none of these dements are met as to Defendant/Debtor Diana
Ketcham. She was not a party to the state court action.

6



state court, from the evidence submitted, must actualy make findings of fact and condusions of law thet are
sufficiently detailed to support application of the doctrine of collatera estoppel in the subsequent action.
And “[i]n addition...this Court will only make such an application if the circumstances of the case would
make it equitable to do s0.” Robinson, 242 B.R. at 387. The Bankruptcy Appellate Panel for the Sixth
Circuit later adopted thistest in Sweeney, finding it an accurate predictor of how the Ohio Supreme Court
would rule onthe issue of the preclusive effect to be accorded Ohio default judgments. Sweeney, 276 B.R.
at 194. Subsequently, in Rebarchek, Judge Speer applied this same test to the same factud context as
this case, namdy a judgment entered after a defendant faled to appear for trid in the state court.
Rebarchek, 2002 Bankr. LEX1S 1704, a * 14-* 16, 2002 WL 32099803 at * 5-* 6. See also Henderson,
supra.

Applyingthistest here, the partid transcript of the state court tria submitted by Mile Marker [Doc.
#30] establishes that the judgment was entered after the presentation of evidence and exhibitsat trid. The
firg part of the test for “actudly litigated” is met. But the second part of the test is the problem for Mile
Marker in this case. The state court Smply entered judgment “on the Complaint” in the amount of
$20,260.08 in compensatory damages and $20,000.00 in punitive damages. There are no findings of fact
and conclusions of law in the record. Cf. Rebarchek, 2002 LEXIS 1704, at *14-*15, 2002 WL
32099803 at *5; Henderson, 277 B.R. a 893-94. The judgment does not distinguish among any of the
varying causes of actioninthe state court complaint, some of whichimplicatethe issuesinthis case and some
of which do not.

In an attempt to address this problem, Plaintiffs argue that, athough the state court set forth no
findings of fact or conclusons of law, this Court may infer from the state court’ s award of punitive damages
that it found againgt Debtors on the fraudulent representationclams. Plaintiff’ sargument isflawed in severa
respects.

In state court, Mile Marker dleged seven separate causes of action, only two of which were
fraudulent representation claims. And they are not the same as the fraudulent representation clams aleged
in thiscourt. Neither the judgment entry nor the partia transcript of the state court proceedings provides



any indicationasto the cause of actionuponwhichMile Marker was awarded punitive damages. Although
itistrue, as Plantiffs contend, that in Ohio punitive damages cannot be awarded in a breach of contract
action, the state court action aso included a clam dleging tortious interference with business. In Ohio, the
tort of business interference occurs when a person, without a privilege, induces or otherwise purposdy
causes a third party not to enter into or continue a business relationship. Juhasz v. Quik Shops, Inc., 55
Ohio App. 2d 51, 57 (1977).  Punitive damagesare alowed inan Ohio intentiond tort action if a plaintiff
demongtrates by clear and convincing evidencethat the defendant acted withmdice. Thus, the state court’s
entry of judgment and award of punitive damages could reasonably have been the result of afinding againgt
Ketcham on the tortious interference claim, which has not been asserted in the amended complaint in this
case, and would not be within the province of § 523(a)(2) upon which the complaint in this case is based
inany event.  Furthermore, Mile Marker raised two fraudulent representationdaimsinstate court. The
factud underpinnings of only one of those claims, rdated to the dishonor of the checks, are dleged in this
case.* Because the state court could have awarded punitive damages on either one of the claims, such an
award, standing alone, aso does not warrant an inference that the factua dlegaions of misrepresentation
asto the dishonor of checks aleged in this case were actudly and necessarily litigated in Sate court.
Moreover, as set forth above, § 523(a)(2) exempts from discharge only those debts for money,
property or servicesthat were obtained by the faserepresentations. The evidencein the summary judgment
record is aso insufficient for the court to conclude that the state court’s award of punitive damagesin the
amount of $20,000 was necessarily damages resulting from the fa se representations that Ketcham would
honor the checks issued to Plantiffs. In its fraud clamin Count 4 of the state court complaint, Mile Marker
aleged compensatory damagesinthe amount of $8,924.80. However, the state court awarded $20,260.08
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In gtate court, Mile Marker aleged fraud claims based upon dlegedly fase representations that
Ketcham would abide by the Agreement (Count 3) and representations that he would honor certain
checks made out to Plaintiffs (Count 4). In this case, Plaintiffs dlegations of fraudulent
misrepresentation are based upon alegedly fal se representations both regarding  the incorporation of
Ketcham Trucking, Inc. and its acquisition of operating authorities (Counts 1, 6 & 7), and regarding
honoring the checks (Count 3).



incompensatory damages. Theremaining fraud claimin that complaint, aswell asthe breach of contract and
unjust enrichment claims, adleged damages in the amount of $13,730.00. Whileit is clear that the damages
Issue was litigated, it is unclear to what extent the compensatory damages awarded reflect damages due to
the fal se representations dleged in Count 4 or to some other count of the state court complaint not involved
inthis case,

Indeed, Mile Marker’ sargument that this court should infer fromthe damagesaward, inthe absence
of any findings of fact, what was actudly litigated in the state court was persuasively deconstructed by the
Sixth Circuit Bankruptcy Appellate Panel in Siveeney, asfollows

Wethink this a better result than one which would alow preclusion from reasoning
backwards from the damage awards to what "must" have been found in order to justify them. For
example, one could reason that the court's award of punitive damages on the fraud count must
mean that it actudly decided that a fraud was committed. But that same reasoning would find
preclusion to be the result of every default judgment, and so in every automobile accident case
we would reason backwards from an award of damages to the conclusion that the court must
have decided that the defendant was negligent. Even if areview of the record showed that
evidence had been presented from which the court could have found negligence, there would be
no assurance that it did, for we can never know whether the court awarded damages based on
the evidence presented or merely on the defendant’s defaullt, as it was entitled to. It would always
be free to ignore the evidence, or find it insufficient, and rely on the default instead. Only findings,
or something like them, will show whether the court actualy decided the question, and we think
that the Plaintiffs have not carried their burden of showing such findingsin this case.

Sweeney, 276 B.R. at 194-195. An inference in this case equaly as reasonable as the one sought by
Faintiffsis that the Sate court’s use of the words “on the Complaint” shows thet its decison was Smply
based on the pleadings and not on the evidence actudly presented by Smock at trid. Thisis exactly the
concern articulated by the court in Sweeney. And for purposes of summary judgment, dl inferences “must
be viewed in the light most favorable to the party opposing the motion.” Matsushita Elec. Indus. Co.,
475 U.S. at 587.

In the absence of any findings of fact and conclusions of law in the state court, this court finds that
Paintiffs have faled to meet the test articulated in Robinson, Sveeney and Rebar chek for determining

whether an issue was actudly litigated in the state court. This court cannot conclude from the summary



judgment record that any of the facts upon which collateral estoppel is now asserted here were actualy
litigated in the State court.

The foregoing andysis gpplies equdly to the third ement of the doctrine of collaterd estoppd,
namely that the issue in the present suit must have been identica to the issuein the prior suit. While there
was some overlgp between the claims and facts set forth in the Sate court action and the claims and facts
st forth in his action, there are d'so many differences. In the absence of findings of fact and conclusons
of law from the gtate court, this court cannot find the requisite identity of issues underpinning the Sate
court judgment necessary to afford it collateral estoppd in this dischargeability action, ether asto ligbility
on any particular clam or asto damages.

The fourth dement required for application in a subsequent action of the doctrine of collatera
estoppd resulting from aprior judgment is the identity in the two actions of the parties againg whom the
doctrine is asserted. While it would certainly be appropriate to apply collateral estoppd against
Defendant/Debtor David Ketcham, there is no basis in the record to support applying collateral estoppel
agangt Defendant/Debtor Diana Ketcham. This Court may infer nothing with respect to
Defendant/Debtor Diana Ketcham since she was not named as a party to the state court action. Nor have
Plaintiffs offered any evidence that she wasin privity with David Ketcham, againg whom the state court
judgment was entered. Thus, Plaintiffs have failed to demondirate the requirements of issue precluson
with respect to Diana Ketcham in al respects.

A separae order in conformity with this memorandum will be entered by the court.

Dated:

/9 Mary Ann Whipple
Mary Ann Whipple
United States Bankruptcy Judge
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