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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

IN RE:

NORTH COAST OIL, INC., et al.

                                        DEBTOR(S)

* * * * *

IN RE:

THOMAS AND YASMEN ABDALLAH
     
                                      DEBTOR(S)

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. 05-81397

CHAPTER 7

JUDGE MARILYN SHEA-STONUM

* * * * *

CASE NO. 05-81475

CHAPTER 7

JUDGE MARILYN SHEA-STONUM

ORDER GRANTING AMENDED JOINT MOTION TO COMPROMISE

This matter came on for hearing on November 5, 2007 on the following pleadings: (1) the

“Joint Motion of Chapter 7 Trustee and Broadway Bank for Order Approving Settlement Agreement,

Authorizing Compromise [of] Certain Controversies with Broadway Bank, Among Other Parties, and

for Related Relief” (the “Joint Motion to Compromise”);1 (2) an amendment to the Joint Motion to
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Compromise (together with the Joint Motion to Compromise, the “Amended Joint Motion to

Compromise”);2 (3) an objection to the Amended Joint Motion to Compromise filed by Thomas and

Yasmen Abdallah;3 (4) an objection to the Amended Joint Motion to Compromise filed by Rocco

Inc.;4 and (5) an objection to the Amended Joint Motion to Compromise filed by Enzo Sberna.5

Appearing at the hearing were Michael Moran, counsel for the chapter 7 trustee; Dan DeMarco,

counsel for Broadway Bank; Michael Cheselka, Jr., counsel for Thomas and Yasmen Abdallah; and

Enzo Sberna, pro se.  Dana Ciarlillo, Vice President of the corporate entity, Rocco, Inc., was also

present.  Ms. Ciarlillo is not an attorney.  During the hearing, the Court received evidence in the form

of exhibits and in the form of testimony from Richard Wilson, the chapter 7 trustee.  

This proceeding arises in a case referred to this Court by the Standing Order of Reference

entered in this District on July 16, 1984.  This matter is a core proceeding pursuant to 28 U.S.C. §

157(b)(2)(A) and (J) over which this Court has jurisdiction pursuant to 28 U.S.C.  § 1334(b).  Based

upon testimony and evidence presented at the hearing, the arguments of counsel and pro se creditor

and the pleadings in the Cases (as defined below) and the Trustee Litigation (as defined below), the

Court makes the following findings of fact and conclusions of law.

I. THE STIPULATED FACTS

Prior to the hearing, the chapter 7 trustee and Broadway Bank jointly filed an extensive list
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of proposed stipulations.6   The Abdallahs also filed a list of proposed stipulations.7  At the outset of

the hearing, counsel for the chapter 7 trustee, Broadway Bank and the Abdallahs represented to the

Court that they had conferred and agreed to all of the proposed stipulations except for the Abdallahs’

proposed stipulation number 7.  Those agreed upon stipulations, a copy of which are attached hereto

as Exhibits A and B, were treated as established facts for the hearing and are hereby incorporated

herein by this reference as if fully rewritten. [Capitalized terms not defined otherwise in this Order

have the meaning ascribed to them in the joint stiplulations filed by the chapter 7 trustee and

Broadway Bank - see Exhibit A].

II. BACKGROUND

A. In General

Broadway Bank is the payee of a promissory note dated September 5, 2003 and executed by

the Abdallahs, North Coast Oil, Inc., AP Investment Properties, LLC, Ray’s Discount Drug, Inc.,

A&H Marathon, Inc., Fairview Marathon and North Olmsted Oil Company (collectively, the

“Borrowers”).  On May 13, 2005 a $11,917,239.37 judgment was entered by the Common Pleas

Court for Summit County in favor of Broadway Bank and against the Borrowers and in July 2005

Broadway Bank recorded judgment liens against the Borrowers in each county in Ohio in which

property (the “Property”) that secured the promissory note was located.

On August 17, 2005, Broadway Bank initiated a foreclosure action against the Borrowers in

respect of the Property.  On November 10, 2005, the Borrowers filed an answer and counterclaim (the

“Counterclaim”) in response to Broadway Bank’s foreclosure complaint.  Before the time for
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Broadway Bank’s reply to the Counterclaim expired, the Borrowers, along with one other corporate

entity, Sprague Marathon, Inc., (individually, a “Debtor” and collectively, the “Debtors”) filed for

bankruptcy.  Richard Wilson was appointed as the chapter 7 panel trustee to administer each of the

Debtors’ bankruptcy cases (individually, a “Case” and collectively, the “Cases”).  None of the

Debtors filed any schedules with their bankruptcy petitions.  Although eventually filed, the

bankruptcy schedules for each Debtor remain, to date, incomplete and inaccurate.

B. The Trustee Litigation:

Pursuant to agreement, the trustee was subject to a July 14, 2006 filing deadline to assert the

issues raised in the Counterclaim.  On that date, the chapter 7 trustee filed two identical adversary

complaints (collectively, the “Trustee Litigation”) styled as Richard A. Wilson, Trustee v. Broadway

Bank thus initiating adversary case numbers 06-5148 and 06-5149.  Those two adversary proceedings

were later consolidated into adversary case number 06-5148.  Through the Trustee Litigation, the

chapter 7 trustee asserted four causes of action based on the Counterclaim.  

The first two counts of the Trustee Litigation allege that, prior to the pre-petition execution

of Loan Agreements between Broadway Bank and the Borrowers, Broadway Bank represented that

the loan proceeds would be sufficient to meet certain of the Borrower’s operating expenses (the

“Operating Expenses Representation”) and that Broadway Bank would further supply a “release

schedule” that would allow the Borrowers to sell certain collateral and pay down certain cross-

collateralized loans (the “Mortgage Release Representation”).  Count I of the Trustee Litigation

alleges that Broadway Bank’s failures to fulfill the Operating Expenses Representation and the

Mortgage Release Representation constitute breaches of contract.  Count II alleges that Broadway

Bank fraudulently induced Borrowers to enter into the Loan Agreements inasmuch as Broadway
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Bank never intended to fulfill either the Operating Expenses Representation or the Mortgage Release

Representation and that the Borrowers relied upon those representations in executing the Loan

Agreements.

Count III of the Trustee Litigation alleges that the Borrowers had a written contract with a

third party for the sale of certain assets at a price of $22,800,000.00, but that Broadway Bank

intentionally interefered with that sale by contacting the purchaser’s lender and making statements

that caused the purchaser’s lender to deny financing.  Count IV asks for equitable subordination of

any claim that Broadway Bank may have in the Cases pursuant to § 510(c) of the Bankruptcy Code

based upon the alleged interference with the sale.  

During the pendency of the Trustee Litigation, the parties engaged in extensive discovery, this

Court conducted multiple pre-trial conferences and the legal issues raised were extensively briefed

by counsel for the the chapter 7 trustee and Broadway Bank.  In March of 2007, the chapter 7 trustee

moved to dismiss Counts I and II and that motion was granted by an Order entered on March 30,

2007.  Prior to a May 2, 2007 pre-trial conference the chapter 7 trustee and Broadway Bank engaged

in settlement negotiations and during the May 2nd pre-trial conference counsel reported that their

clients had reached an agreement in principle to settle the two remaining counts in the Trustee

Litigation.

C. The Proposed Settlement

On May 30, 2007 the chapter 7 trustee and Broadway Bank filed the Joint Motion to

Compromise.  That motion sought approval of a settlement with Broadway Bank under which

Debtors’ estates would receive cash consideratioin of $9,900.00 and the chapter 7 trustee would

dismiss, with prejudice, all claims that had been or could have been brought (including the Trustee

Litigation) against Broadway Bank. [See Exhibit A (Settlement Agreement) to Joint Motion to
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Compromise].  Debtors and other parties in interest had until July 5, 2007 to file objections to that

motion.

On July 5, 2007 the Abdallahs, through newly retained counsel, filed an objection the Joint

Motion to Compromise and the Court held a hearing on the matter on July 18, 2007.  During that

heaing the chapter 7 trustee indicated that he would be withdrawing the Joint Motion to Compromise.

Notwithstanding that representation, the motion was never withdrawn.

On August 2, 2007, the chapter 7 trustee filed a notice of his intent to sell “all of the trustee’s

right, title, and interest in and/or to any and all claims which the trustee has or may claim to have

against Broadway Bank and arising by virtue of his status as trustee for the [D]ebtors . . . ” (the

“Estates’ Actions Against Broadway Bank”) for $25,000.00 in cash to NFN Development, Inc.8  On

August 23, 2007 Broadway Bank filed an objection to the trustee’s proposed sale and a hearing on

that matter was set for September 12, 2007.

Prior to the September 12th hearing, counsel for the trustee and Broadway Bank resumed

settlement negotiations.  In the course of those negotiations the trustee attempted to sell the Estates’

Actions Against Broadway Bank for more than the proposed $25,000.00 sale price and shortly before

the September 12th hearing a settlement was reached whereby Broadway Bank would pay the estate

$30,000.000 in cash.  The September 12, 2007 hearing was held as scheduled and appearing at that

hearing were Michael Moran, counsel for the chapter 7 trustee, and Dan DeMarco, counsel for

Broadway Bank.  During the hearing Mr. Moran indicated that the trustee would withdraw his notice

of intent to sell the Estates’ Actions Against Broadway Bank and amend the Joint Motion to

Compromise to reflect the agreed upon $30,000.00 cash payment.  The Amended Joint Motion to

Compromise was filed on September 12, 2007 and the notice of intent to sell the Estates’ Actions
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Against Broadway Bank was withdrawn on September 21, 2007.

The only objection to the Amended Joint Motion to Compromise was filed by the Abdallahs

and the matter came on for hearing on October 3, 2007.  Appearing at that hearing were Michael

Moran, Dan DeMarco and Michael Cheselka.  Richard Wilson, the chapter 7 trustee and pro se

creditor, Enzo Sberna9 were also present.  During the hearing Mr. Cheselka represented that his

clients’ objection was based on the fact that they had recently uncovered some additional information

that was purportedly relevant to the Trustee Litigation.  Mr. Sberna testified that he was in possession

of computer hard drives related to his employment with North Coast Oil, Inc. from the years 2000

to 2005 (the “New Records”).  Mr. Sberna also testified that he had never attempted to contact the

chapter 7 trustee regarding this information.

Upon questioning by the Court, Mr. Wilson indicated that nothing in the Adballahs’ objection

or his conversations with Mr. Cheselka about the recently uncovered information changed his

business judgment that approval of the Amended Joint Motion to Compromise was in the best interest

of Debtors’ estates.  However, given Mr. Sberna’s testimony about potentially relevant new

information, the trustee consented to an adjournment of the hearing so that he could review the New

Records. 

Mr. Sberna tendered the New Records to the trustee on October 13, 2007 and on October 17,

2007 the trustee completed a review of the information.  Following the trustee’s review, counsel for

the trustee discussed the content of the New Records with counsel for Broadway Bank and counsel

for the Abdallahs.  Counsel for the trustee also discussed the content of the New Records with Mark

George, pre-petition counsel to the Debtors.  After their review of the New Records the trustee and
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his counsel concluded that the New Records did not provide any new or additional information to

support the trustee’s remaining claims in the Trustee Litigation.  Accordingly, the trustee continued

in his request that the proposed compromise set forth in the Amended Joint Motion to Compromise

be approved as in the best interest of the creditors of Debtors’ estates.

III. DISCUSSION

Federal Rule of Bankruptcy Procedure 9019 provides that “[o]n motion by the trustee and

after notice and a hearing, the court may approve a compromise or settlement.”  FED. R. BANKR. P.

9019(a).  The decision to approve a compromise or settlement lies within the discretion of the

bankruptcy court and is warranted when found to be reasonable and fair in light of the particular

circumstances of the case and in the best interest of the bankruptcy estate.  See Protective Comm. For

Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424-25 (1968).  In

evaluating a proposed settlement or compromise the court must weigh all conflicting interests by

considering such factors as (1) the probability of success on the merits, (2) the complexity and

expense of litigation and (3) the paramount interest of creditors.  Myers v. Martin (In re Martin), 91

F.3d 389, 393 (3d Cir. 1996).  See also Bauer v. Commerce Union Bank.859 F.2d 438, 441 (6th Cir.

1988).  The bankruptcy court will, generally, give deference to the trustee’s business judgment when

evaluating a motion to approve a proposed compromise or settlement.  See, e.g., In re Lake City R.V.,

Inc., 226 B.R. 241, 243 (Bankr. D. Idaho 1998).

A. The Probability of Success on the Merits of the Trustee Litigation:

During the November 5th hearing, Mr. Wilson described the Trustee Litigation as, in general,

a “messy case” that was complicated by problems in the underlying Cases including competing land

contract claims and possible flaws in title.  Specific challenges to the trustee’s success in the Trustee

Litigation were presented by Broadway Bank’s multiple legal defenses such as the parole evidence
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rule, res judicata and the statute of frauds as well as by the fact that any legally permitted action by

Broadway Bank in contacting the proposed purchaser’s lender would constitute a complete defense

to the claim of tortious interference.10  Mr. Wilson also noted that, at trial, the success of his case

would depend, in part, upon the testimony of Thomas Abdallah and that Mr. Abdallah’s recent

federal court felony conviction for money laundering would call into question his credibility and

subject him to impeachment on cross-examination.

When filed, none of the petitions included any schedules and the trustee has faced an almost

two year, uphill battle with Debtors and Debtors’ original counsel to obtain relevant information

necessary to administer the Cases.  Additionally, the trustee has investigated and researced the legal

and factual merits of the Trustee Litigation for more than one year.  Whenever a potential party in

interest came forward and claimed to possess information relative to the Cases or the Trustee

Litigation, the trustee and his counsel followed the lead. 

Given his experience as a chapter 7 panel trustee, in general, and his personal involvement

with the Trustee Litigation and the underlying Cases, in particular, the Court deems Mr. Wilson’s

testimony to be highly credible and his business judgment to be sound.  Accordingly, the Court finds

the trustee’s potential for success in the Trustee Litigation to be speculative, at best.

B. Complexity and Expense of the Trustee Litigation:

The legal theories behind the only two remaining counts in the Trustee Litigation are not

complex.  However, as discussed above, the trustee’s ability to succeed on those counts is

complicated by several potentially meritorious defenses.  Moreover, the trustee has already expended
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significant resources in pursuing the Trustee Litigation.

During the November 5th hearing, Mr. Wilson testified that he had recently received an offer

whereby Mr. Cheselka would represent him in the Trustee Litigation on a contingency fee basis and

a third party would pay up to a total of $5,000.00 of expenses incurred by the bankruptcy estates.  Mr.

Wilson further testitifed that, in his opinion, the expense of further litigating the Trustee Litigation

would likely total between $15,000.00 and 20,000.00.  Given the disparity between the amount of

expenses the third party has offered to be responsible for and the amount of expenses the bankruptcy

estates are likely to occur, Mr. Wilson opined that it was not in the bankruptcy estates’ best interest

to accept such offer. 

Again, based upon Mr. Wilson’s experience as a chapter 7 panel trustee, in general, coupled

with his experience with the Trustee Litigation, in particular, the Court finds that continued

prosecution of the Trustee Litigation will deplete the already limited assets available for distribution

in each of the Cases.

C. The Paramount Interest of Creditors:

Aside from an objection by the Abdallahs, no objections to the the Amended Joint Motion to

Compromise were filed prior to the intitial hearing on the matter.  Mr. and Mrs. Abdallah are not

listed as creditors of any of the Debtors so, unless all creditors in each Case are paid in full with

interest, the Abdallahs would not receive any distributions in any Case.

After the adjournment of the initial hearing on the Amended Joint Motion to Compromise and

only three days before the adjourned hearing, objections were filed by Enzo Sberna and Rocco Inc.,

purported holders of unsecured claims.11  Each objection is based upon the fact that the proceeds of

the proposed compromise will be insufficient to pay any dividend to holders of allowed unsecured
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claims.  Neither in their pleadings nor during the November 5th hearing did either purported creditor

make any argument or present any evidence to challenge the fairness or reasonableness of the

proposed compromise.  Nor did they claim that, based upon the particular circumstances of the Cases,

the proposed compromise would not be in the best interests of all the creditors of the bankruptcy

estates.  

Given the financial posture of Debtors when their bankruptcy cases were filed, it was highly

unlikely that creditors holding allowed unsecured claims would ever receive a distribution in any

Case.  Based upon that unlikelihood, coupled with the fact that no creditor ever objected to the

fairness or reasonableness of the proposed compromise, the Court finds that the finality offered by

approval of the proposed compromise would serve the best interests of all creditors.

IV. CONCLUSION

Based upon the foregoing, the objections to the Amended Joint Motion to Compromise are

overruled and the Amended Joint Motion to Compromise is hereby granted.

# # #

cc (via electronic mail):
MICHAEL MORAN, Counsel for Chapter 7 Trustee
DAN DEMARCO, Counsel for Broadway Bank
MICHAEL CHESELKA JR., Counsel for Thomas and Yasmen Abdallah

cc (via regular US mail):
ENZO SBERNA
5003 Bringham Drive
Brunswick OH 44212

ROCCO, INC.
198 Marks Road
Brunswick OH 44212




































