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MEMORANDUM OPINION AND DECISION

This cause comes before the Court after a Trid on the Plaintiff/Debtor’ sComplaint to Determine
Dischargeability. At issue at the Trid waswhether the Debtor was entitled to receive a discharge of those
obligations he incurred to finance his studies at a truck driving school pursuant to the “undue hardship”
standard set forthin 11 U.S.C. § 523(a)(8). After consdering the evidence presented at the Trid, aswel
asthe arguments made by the Parties, the Court, for the reasons set forth herein, declinesto grant the relief
requested by the Debtor.
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FACTS

The Debtor/Plaintiff, Robert Turner, is a divorced man, 40 years of age. Through the years, the
Debtor has performed various jobs such asshoemaker, pizza-delivery person, manager, and laborer. (Def.
Ex. B). Hehasbeenmarried twice and has three children from those marriages. He islegdly obligated to
pay child support, in some form, for dl three.

On January 14, 2003, the Debtor filed a voluntary petition in this Court for rdlief under Chapter
7 of the Bankruptcy Code. Included in his petition was the obligation the Debtor incurred to finance his
Sudiesat the truck driving school. Since he incurred the |oan, the Debtor has not made any payments. For
purposes of the Trid held in the matter, it was established that the principa amount of his education loan
was $2,625.00, witha present outstanding bal ance, due to accruing interest and the imposition of various
finance charges semming from nonpayment, of $5,079.09.

In seeking to discharge his student loan, the Debtor citesamedica basis as support for hisclam.
The Debtor puts forth that his medica circumstance arose from the combination of two separate events.
In January of 1986, the Debtor injured his lower back during the course of employment, when he was
pinched under asemi-trailer. The second event, an auto accident, occurred many years later, wherein the
Debtor sustained injuries to his upper back. Since the time of his accidents, the Debtor maintainsthat his
continued employment has aggravated his condition.

Itisasothe Debtor’ s contentionthat a causal rdaionship exists between hismedica conditionand
hisfinandd status. Asof October 2003, the Debtor showed his disposable monthly income, after deducting
child support, was $628.88. This has since changed. The Debtor took leave from his last place of
employment pursuant to the Family Medicd Leave Act (hereinafter “FMLA”), leaving him with only two
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sources of income $149.00 per month in food stamps and money put toward his dectric hills by a

nonprofit organization.

11 U.S.C. 8§ 523. Exceptionsto Discharge

(& A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this
title does not discharge an individua debtor from any debt—

(8) for an educationa bendfit overpayment or loan made, insured or
guaranteed by a governmenta unit, or made under any programfundedin
whale or in part by agovernmental unit or nonprofit ingtitution, or for an
obligation to repay funds recelved as an educationd benefit, scholarship
or stipend, unlessexcepting such debt fromdischarge under thisparagraph
will impose an undue hardship on the debtor and the debtor's
dependentq| ]

DISCUSSION

The issue before this Court is whether the Debtor is entitled to receive a discharge of his student-
loan obligation under 8 523(a)(8). Pursuant to 28 U.S.C. § 157(b)(2)(1), a proceeding brought to
determine the dischargeability of a particular debt is deemed a core proceeding over which this Court has
the jurisdictiona authority to enter find orders. 28 U.S.C. 8 157(b)(2)(1).

Due to public policy concerns, Congress excluded educationa loans from the scope of a
bankruptcy discharge under 8523(a)(8). Provided withinthe statute, however, isan exceptionif the debtor
can show that the repayment of the loan would create an “undue hardship.” There is no definition or test
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of “undue hardship” inthe Bankruptcy Code. But recently, the Sixth Circuit Court of Appeals adopted the

following test, known as the Brunner test, to determine the existence of “undue hardship™:

(1) The debtor cannot mantan, based on current income and expenses, a
‘minima’ standard of living for hersalf and her dependentsiif forced to repay the
loans,

(2) that additiona circumstances exigt indicating thet this state of affairsislikey to
perss for asignificant portion of the repayment period of the student loans; and

(3) that the debtor has made good faith efforts to repay the loans.

Tirchv. Pa. Higher Educ. Assistance Agency (In re Tirch), 409 F.3d 677, 680 (6™ Cir. 2005).

The debtor has the burden to prove each of these eements by a preponderance of the evidence.
Matthews v. Sallie Mae Servicing (In re Matthews), 324 B.R. 319, 322 (Bankr. N.D.Ohio 2004),
citing Grine v. Tex. Guaranteed Sudent Loan Corp. (In re Grine), 254 B.R. 191, 197 (Bankr.
N.D.Ohio 2000). And inthis particular case, the Debtor’ s compliance with the first prong is not disputed.
Presently, the Debtor’ sonly forms of income are $149 in food stamps and money put toward his electric
hill through a nonprafit organization. Therefore, this case turns on an andyss of the second and third

prongs.

To meet the second prong, the debtor must show additiona circumstances which will prevent
repayment for asgnificant portionof the repayment period. Lowev. ECMC (In re Lowe), 321 B.R. 852,
858 (Bankr. N.D.Ohio 2004), citing Mitchell v. U.S Dep't Educ. (Inre Mitchell), 210 B.R. 105, 108
(Bankr. N.D.Ohio 1996). In this case, the Debtor uses his medica condition as the basis for this
requirement. And, a dehilitating medica condition may, and in fact often does congtitute an additional
circumstance as applied to the second prong of the Brunner test. In re Lowe, 321 B.R. 852.

Page 4



Robert Turner v. U.S. Dep’t of Education
Case No. 03-3145

Y et, before a medica condition will serve asabasis for discharge, it must be shown that there
exigs a close nexus between the condition and the ingbility to repay the student loan. Normdly, this is
accomplished by establishing thet the medical condition is*sufficiently debilitating to affect their gbility to
maintain employment, and that such a condition is unlikdly to improve” Id. at 859. The Sixth Circuit has
even taken this one step further, holding that the inability to maintain employment, both now and in the
future, mus create, “a certainty of hopeessness, not merdy a present ingbility to fulfill financid
commitment.” Tirch, 409 F.3d at 681.

To support the position, asjust set forth, that his back injuriesare sufficiently debilitating so asto
prevent him from maintaining employment, the Debtor submitted the following evidentiary materias:

Threeworkers' compensation physcianreports dating back to 1991 indicating a
back sprain, chronic pain, and limited forward bending. (Ex. No. 1-3).

A series of doctor’s notes spanning from July of 2003 to June of 2005, each
setting forth that, for a specified time period, the patient cannot work due to a
neurologica condition. (Ex. No. 6-10).

A progress report dated April 2005, in which the physician indicated that the
Debtor isable to do light lifting. This report indicatesthat the physiciandlowed the
Debtor to return to work on atrid bass. The physician aso indicates he did not
returnto work, because the company could not accommodate his light-lifting only
status. (Ex. No. 5).

A generic letter fromthe physiciandated May 2005, which putsforththefollowing
conditions: T11-T12 radiculopathy (herniated disc), as wel as lower back pain
with facet syndrome in the lumbar spine, and myofascid pain syndrome. (Ex. No.
4).
This evidence, however, in addition to being weak in its persuasive weight, is dso questionable as to its

admissibility.
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Firg, from drictly an admissibility standpoint, not one of these documents was corroborated by
aphyscian; nor did aphyscianoffer any trid testimony asto ether the debilitating nature of the Debtor's
condition or its chance of improvement. In In re Tirch, the Sixth Circuit Court of Apped s indicated that
such afoundation could be necessary prerequistein an action of “undue hardship” based upon a medica
clam, noting that whether “that the bankruptcy court’ s assessment of the debtor’ stestimony regarding her
mental and emotiona headthis aufficently reliable to support the bankruptcy court’ sfindings in thet regard,
without the necessity of expert corroboration,” isnot necessary at this time “ because the bankruptcy court
made no such assessment.” 409 F.3d at 681. Even setting this evidentiary concern aside, the Debtor has
failed to meet his substantive burden.

The Debtor, dthough presently prevented from carrying out thetasksof hisjob due to the condition
he putsforth, hasnot shown that he is completely unemployable. Thisis required by the Sixth Circuit which
necessitatesthat the Debtor show a certainty of hopelessnessin his ability to makeany kind of repayment
inthefuture. 1d. Infact, the Courtinln re Tirch made much ado concerning the debtor’ s failure to seek
dterndtive employment.

But in contrast withthis standard, the latest progress report provided by the Debtor indicates the
physician does think that he will be able to return to work in the future. The physician even suggested a
work conditioning program aong with the continuation of physicd therapy to ad in his successful return.
Moreover, the Debtor has not provided any evidence to show that his condition is o extensve that he
would qudify for some long-term disability compensation. The Debtor, himsdf, eventestified that he would

like to return to work if he were able.

Yet, despite dl this, the Debtor has not attempted to find employment in an area, such as
management, in which he has prior experience and, more importantly, appears to be a less physicaly
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grenuous line of work. Given the weight of these considerations, the Debtor’ s future earning capacity
cannot be sad to be limited by his medica condition to such an extent that there is a “certainty of
hopelessness.” Consequently, the Debtor has failed to meet the second prong of the Brunner test,
effectively meaning that no “undue hardship” exists because dl three prongs of the test must be satisfied.
However, even if the second prong of the Brunner test had been established, the Debtor has also failed to
satisy the burden under the third and final prong of this test.

Under the third prong, the court examines whether the debtor has made a good fath effort at
repaying hisloans?! Previoudy, this Court has looked to severd factors in determining good faith. Of the
applicable factors, only oneis discernibly favorable to the Debtor: the Debtor did not obtain any tangible
benefit from his educationa debt, having failled to complete his truck-driving training. However, this factor
isfar outweighed inimportance by thosewhichbend unfavorably for the Debtor. M ost obvious, the Debtor
never made any paymentstoward hisloanat anytime. Lowe, 321 B.R. 852 (one of the most important and
basic congderations in examining the good faith prong of the Brunner test iswhether the debtor has made
any payments on his student loans).

1

An exemplaory ligt of the different factors this and other courts have used is asfollows: (1) whether
and to what extent the debtor made any payments (2) whether the debtor attempted to participatein
the | CRif it was advantageous (3) whether the debtors current employment is directly tracesble, thus
showing that the debtor obtained atangible benefit from her educationd loans. (4) whether adebtor’s
falure to repay a sudent loan obligation is truly fromfactorsbeyond the debtor’ s reasonable control
(5) whether the debtor has redigticaly used dl their available financia resourcesto pay the debt (6)
whether the debtor is using their best effortsto maximize thar financid potentid (7) the length of time
after the student loan first becomes due the debtor seeksto discharge the debt (8) the percentage of
the student loan debt in relation to the debtor’ s total indebtedness.
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Another factor cdlosdy related and given great importance is whether the debtor attempted to
participate in the Income Contingent Repayment plan—this plan allows the debtor to repay the debt with
payment amounts based on a percentage of the debtor’ s income. Matthews v. Sallie Mae Servicing (In
re Matthews), 324 B.R. 319 (Bankr. N.D.Ohio 2004). According to the Debtor’ s testimony, his only
attempt to participateinthel CR programwasto investigateit, but because of troubleswiththe internet Site,
he stated that he did not pursue it further. However, the Court takes this for what it is. a haf-hearted
attempt that falls well-short of the good faith contemplated by the Brunner test.

The third factor which is unfavorable to the Debtor is whether he used his best effortsto meximize
hisincome within his vocationd profile. Lowe, 321 B.R. at 857, citing Floresv. U.S Dep't of Educ. (In
re Flores), 282 B.R. 847, 854 (Bankr. N.D.Ohio 2002). “Impliat inthis requirement . . . the debtor must
edablish that they have done everything within their power to improve their financid Stuation.” Mitcham
v. U.S. Dep't of Educ. (In re Mitcham), 293 B.R. 138, 146 (Bankr. N.D.Ohio 2003), citing Berry v.
Educ. Credit Mgmt. Corp. (Inre Berry), 266 B.R. 359, 365 (Bankr. N.D.Ohio 2000). Y et inthis case,
while the Debtor’ s physcianhas excused him from presently performing his current job duties, thereis no
indication, as was previoudy pointed out, that the Debtor sought employment commensurate with his
previous work experiences, some of whichcould have been considerably less strenuous on his back. And
inthisway, the SixthCircuit in In re Tirch, reasoned that if the debtor’ s employment becomes debilitating,
then the debtor should work somewhere more suited to the individud. Tirch, 409 F.3d at 681. Thus, for
al practicable purposes, this case is indigtinguishable.

Formerly, at this point inthe andysis this Court would have cons dered whether apartia discharge
should be afforded, despite the lack of undue hardship, pursuant to this Court’ s equitable powers under
11 U.S.C. § 105(a). However, the Sixth Circuit Court of Appedls recently held that “the requirement of
undue hardship mugt dways apply to the discharge of student loans in bankruptcy — regardless of whether

Page 8



Robert Turner v. U.S. Dep’t of Education
Case No. 03-3145

a court is discharging a debtor’s sudent loans in full or only patidly.” Miller v. Pa. Higher Educ.
Assistance Agency (Inre Miller), 377 F.3d 616, 622 (6™ Cir. 2004). Therefore, in this case, the issue
of apartid discharge is moot, because this Court has dready found that the Debtor hasfaled to establish
that the repayment of his student loan would create an “ undue hardship” for purposes of § 523(a)(8).

In reaching the concdlusions found herein, the Court has considered dl of the evidence, exhibitsand
arguments of counsdl, regardless of whether or not they are specifically referred to in this Opinion.

Accordingly, itis
ORDERED that the educationd-loan obligation(s) held by the Defendant, United States
Department of Education, againgt the Plaintiff/Debtor, Robert Turner, be, and is hereby, determined to be

aNONDISCHARGEABLE DEBT.

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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