UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe:
JUDGE RICHARD L. SPEER
Shdly MaieDile
Case No. 05-30708
Debtor(s)

N N N N N N

DECISION AND ORDER

This matter comes before the Court after a Hearing on the Motion brought by the United States
Trustee to Dismiss the Debtor’s Case pursuant to 11 U.S.C. 8 707(b). At the conclusion of the Hearing,
the Court took the matter under advisement so as to afford time to thoroughly review the evidence and
goplicable law. The Court has now had this opportunity and finds, for the reasons herein stated, that the

weight of the evidence supports the Motion of the United States Trustee, and thus the Debtor’s case is
forthwith Dismissed.

DISCUSSION

The Motion of the United States is brought pursuant to 11 U.S.C. § 707(b) which provides.

After notice and a hearing, the court, on its own motion or on a motion by the
United Statestrustee, but not a the request or suggestion of any party ininterest,

may dismiss acasefiled by an individua debtor under this chapter whose debts
are primarily consumer debts if it finds that the granting of rdief would be a
ubstantial abuse of the provisions of this chapter.
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As a determination of dismissal under this section directly involves the ability of a debtor to receive a
discharge and directly affectsthe creditor-debtor relationship, this matter is a core proceeding over which
this Court has the jurisdictiona authority to enter final orders. 28 U.S.C. 88 157(b)(2)(J)/(O); 1334.

Broken down, § 707(b) contains three overal dements: (1) the debtor must be an individud; (2)
the debts must be primarily consumer debts, and (3) granting relief to the debtor under Chapter 7 would
bea“subgantid abuse.” Asit regards the gpplicability of these dements, 8 707(b) provides that “[t]here
shdl be apresumption in favor of granting the rdief requested by the debtor.” At the Hearing held in this
metter, the gpplicability of the first two elements was not controverted, with the arguments of the Parties
focused solely on the third eement of § 707(b): the existence of “substantia abuse.”

Section 707(b) was added by the Congress of the United Statesin1984 in response to concerns
that some debtors who could eedly pay ther creditors might resort to chapter 7 to avoid paying their
obligations. To this end, § 707(b) seeksto limit the use of the bankruptcy process to only those debtors
truly inneed of rdidf, thereby heping to preserve the integrity of the process. See, e.g., Inre Duncan, 201
B.R. 889 (Bankr. W.D.Pa.1996). With thisaim in mind, the Sixth Circuit Court of Appeds, inthe case of
In re Krohn, firs addressed the dement of “substantid abuse” under § 707(b), holding that it may “be
predicated uponeither alack of honesty or want of need.” 886 F.2d 123, 126 (6™ Cir.1989). Later, inthe
case of Behlke v. Eisen (In re Behlke), the Sixth Circuit clarified this holding, making it clear that alack
of both*honesty” and “ need” would congtitute separate and independent sources for the dismissd of acase
under § 707(b). 358 F.3d 429, 434-35 (6™ Cir. 2004)

The former source for dismissd, a lack of honesty, is subjective in its approach, looking to a
debtor’s rdaionship with creditors and whether it has been marked by essentialy honorable and
undeceptive dedings or whether the debtor merely seeks an advantage over creditors. In re Krohn, 886
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F.2d at 126. Commonly, suchadeterminationwill be made by examining whether the debtor lacked “good
faith and candor in filing schedulesand other documentq.]” Id. And inthis matter, a serious concernarises
regarding the debtor’ s honesty whenlooking at those documents she filed with the Court, particularly, her
schedules | & Jregarding income and expenses.

On February 3, 2005, when the Debtor filed her bankruptcy petition, the Debtor set forth in her
schedules | & J, anet monthly income of $3,450.31 and monthly expenses of $2,248.15. The Debtor also
et forth unsecured debt totaling $66,488.13. Hence, based upon these figures, as origindly filed with the
Court, the Debtor exhibited an excessincome of $1,202.16 per month, thereby affording her the ability to
fully repay her unsecured creditorsin alittle under five years. (Doc. No. 1).

It was thenpredi cated onthese figuresthat the United States Trustee commenced the ingant action
to dismiss under § 707(b). (Doc. No. 15). However, just five days &fter filing its Motion, the Debtor
submitted to the Court an amended schedule | & J. These amended schedules set forththat her net monthly
income had decreased to $2,840.33, while her monthly expenses had increased to $2,830.98, thereby
effectivdy diminaing the availability of any excessincome to repay her unsecured obligations. The Debtor
ascribed the need for these revisions to inadvertence when providing those figures contained in her origind

petition. The Court, however, views this explanation with suspicion.

InIn re Pier, this Court, in the 8 707(b) context, explained that the “integrity of the bankruptcy
process rests uponadebtor inboththeir petitionand schedules making acomplete and accurate disclosure
of dl requiredinformation.” 310 B.R. 347, 352 (Bankr. N.D.Ohio 2004). And while adebtor is permitted
to later revise their schedules as the result of an inadvertent mistake(s), doubts as to the inadvertence of
the mistake will arise when congiderations such as these are present: (1) reatively speaking, the changein
income and expenses is sgnificant; (2) the revised income and expense figures conveniently diminate dl
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or most of adebtor’ s disposable income; and (3) the debtor’ s occupation requires* attentionto detail.” In
this maiter, dl three of these indiciaare firmly present.

Firgt, when compared to her origind figures, the Debtor revised her monthly income and expense
figures by $1,192.81, a figure which congtitutes 35% of the Debtor’ stota income as arigindly set forthin
her petition.* I naddition, theserevisions conveniently diminateddl but tendollars of her monthly disposable
income. And as noted previoudy by this Court: “towithstand a 8 707(b) motionadebtor hasa substantia
incentive to show his or her disposable income as low as possible.” In re Boyer, 321 B.R. 457, 460
(Bankr. N.D.Ohio 2004). Findly, the Debtor’s occupation is that of senior-account manager, for which
ghe is responsible for emergency room management. If ever an occupation required greet “attention to
detail,” this would be one.

At best, the cumulative effect of these considerations show that the Debtor did not take her
bankruptcy case serioudy — at least to the extent that it involved her side of the bargain of accurately
disclosng in her bankruptcy schedulesthe required information. Bankruptcy isaprivilege, not aright. And
as pointed out by the First Circuit in Boroff v. Tully (In re Tully): sworn statements in bankruptcy
schedules “must beregarded as serious business’ considering that “the system will collgpseif debtors are
not forthcoming.” 818 F.2d 106, 112 (1% Cir.1987). Consequently, given the lack of seriousness she
accorded to her duties, the Debtor’s good faith and candor with respect to her schedules is in doubt,
thereby raising questions as to the Debtor’ s honesty for purposes of § 707(b). However, besides these

1

The Debtor’ s income decreased from $3,450.31 to $2,840.33, for a difference of $609.98. While
the Debtor’ s expensesincreased from$2,248.15t0$2,830.98, for a difference of $582.83. Together
then these revisions total $1,192.81.
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particular concerns pertaining to the Debtor’s honesty, there exists amore fundamenta defect with the
Debtor’ s bankruptcy case: she smply has no “need” for the protections of the Bankruptcy Code.

The purpose of Chapter 7 isto give the truly needy debtor a fresh start, not to give those who can
afford to meet their obligations ahead gart. In Jarrell, 189 B.R. 374, 377 (Bankr. M.D.N.C. 1995). In
In re Krohn, the Court held that a determination of “need” is made by looking to whether truly the
debtor’ s“financid predicament warrantsthe discharge of hisdebts in exchange for liquidationof his assets.”
886 F.2d at 126. Of particular importance in this respect is whether a debtor has the ability to “repay his
debts out of futureearnings.” Withthe Court thengoing onto state that “[t] hat factor done may be sufficient
to warrant dismissal. For example, a court would not be judtified in concluding that a debtor is needy and
worthy of discharge, where his digposable income permits liquidation of his consumer debts with relative

eae.” |d.

When looking to adebtor’ s ability to repay his debts out of future earnings, the question normaly
asked is whether the debtor hasthe ahility to adequately fund a Chapter 13 plan of reorganization. Accord
In re Behlke, 358 F.3d at 435 (“ One way courts determine adebtor’ s ability to pay isto evauate whether
there would be auffident disposable income to fund a Chapter 13 plan.”). And when compared to the
“honesty” component of the § 707(b) test, this analyssis inherently more objective: one smply takesthe
amount of “digposable income” a debtor hasavailable and dividesit by the planlength, between three and

fiveyears.

For purposes of thisinquiry, that definitionof “digposable income” asset forthin Chapter 13 of the
Bankruptcy Code is utilized. In re Behlke, 358 F.3d at 435; In re Pier, 310 B.R. a 353. Theren,
“digposable income’ is defined as that “which is received by the debtor and which is not reasonably
necessary to be expended for the maintenance or support of the debtor or a dependent of the debtor . .
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[]” 11 U.S.C. § 1325(b)(2). Under this formula, those revised figures submitted to the Court by the
Debtor set forth a net monthly income of $2,840.33, and necessary monthly expenses of $2,830.98,
leaving the Debtor just under ten dollars in monthly disposable income — clearly not enough to adequatdly
fund a Chapter 13 plan of reorganizationwhere there exists over Sixty Thousand dollarsin unsecured debt.

However, it iswdl established that this Court is not required to accept at face vaue a debtor’s
enumerated income and expense figures, instead, abankruptcy court is under a duty to conduct its own
independent inquiry into the propriety of such figures. In re Pier, 310 B.R. a 354. And under such an
examination, the facts, as presented at the Hearing, show that the Debtor has understated her monthly
disposable income by at least $940.00. Five revisions necessitate this conclusion.

Firgt, in her revised income figures, the Debtor admittedly excluded that income she receives for
what was termed “ beeper pay.” “Beeper pay” was explained to the Court as that income the Debtor
receives for being on cdl. In the year 2004, the Debtor’s “beeper pay” totaled $5,227.44, an amount
which, the evidence a'so shows, will be approximated thisyear. (U.S.T. Ex. 1). By smple math then, this
comes to approximately $300.00 in additional monthly net pay, even afer accounting for a one-third

reduction for mandatory deductions such as taxes.

The Debtor explained that she excluded “beeper pay” from her enumerated income figures, and
that it should remain excluded, because it is not guaranteed, with such pay being considered by her
employer as smply a bonus whichmay be withdrawn at any time. However, while both the documentary
and tesimonia evidence provided at the Hearing supported this characterization, such evidence also
reveded that so long as the Debtor remains in her current position, —afact which itsef gppearslikely —
there exigts no imminent danger that the Debtor will have to forego her “beeper pay.” Important here, the
evidence reveded that the Debtor’s employer has provided “ begper pay” to its quaifying employees for
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the better part of two decades, and that it does not foresee any imminent change to this policy. Query:
would the Debtor have clamed “ beeper pay” asincome if it were to her advantage suchasinan application

for credit?

By law, this steady structureof the Debtor’ s* beeper pay” necessitatesthat it be counted asincome
for purposes of this Court’ s § 707(b) anadlysis. Under the “disposable income” test, the sureness of one's
incomeisnot the focus; if it were, many debtorswould not qudify for reief. For example, the positiontaken
by the Debtor could equdly apply to any employee-at-will, for whom no vested right exists to ther
continued employment income. Rather, the “ disposable income’ requirement of Chapter 13, and hence by
implication § 707(b), only requires thet the individua’ sincome be“regular.” 11 U.S.C. §109(e). And as
used here, regular income smply means that income whichis* sufficently stable and regular to enable such
individud to make paymentsunder aplanunder chapter 13. . . [.]” 11 U.S.C. § 101(3). Given, therefore,
itsstable history, the Debtor’ s* beeper pay” fdlswel within that type of income whichmay be considered
ina8 707(b) “substantia abuse’ andlysis. Inthisregard, it isnoted that an escape valve does exist if one's
source of income is later circumscribed; pursuant to 8 1329(a)(1), a debtor may seek the court’s

permissionto “reducethe amount of payments on claims of a particular class provided for by the plan[.]”

In addition to undergtating her income by at least $300.00, the Debtor aso made an unalowable
deduction from her grossincome regarding the repayment of a401(K) loan. In Harshbarger v. Pees (In
re Harshbarger), the Sixth Circuit Court of Appedls hdd that adebtor’ s voluntary repayment of loansto
her ERISA-qudified profit sharing account should be treated as part of the disposable income in the
bankruptcy estate. 66 F.3d 775, 777-78 (6™ Cir. 1995). Later, In re Behlke, the Sixth Circuit extended
this holding, finding that inthe context of a8 707(b) motion, adebtor’ s contributionto a401(k) planshould
(at least in the absence that it was reasonably necessary for support) be included as* disposable income’
inany “need”’ based analysis. 358 F.3d at 436.
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While neither of these decisions directly addressed the issue asto whether a debtor’s voluntary
repayment of a401(k) loanshould be viewed as * disposable income” —Har shbarger involved aloan, but
withanERISA-qudified plan, not a401(k); while Behlke, dthoughinvalvinga401(K) plan, did not invalve
aloan, but rather a contribution — they both employ the same logic. As stated in both decisions.

It is unfortunate that [the Debtor’ s] expected pension benefits may be diminished
by a future sstoff agang the unpaid portion of her obligation to the
ERISA-qudified account. However, this consideration does not dter the result
under the bankruptcy laws. In these circumstances, it would be unfair to the
creditorsto alowthe Debtors in the present case to commit part of their earnings
to the payment of their own retirement fund while at the same time paying ther
creditors less than a 100% dividend.

Inre Behlke, 358 F.3d at 435, citing In re Harshbarger, 66 F.3d at 778.

Thus taken together, the Har shbarger and Behlke decisions may be said to stand for this overal
proposition: a debtor’s voluntary remuneration to a retirement account, whether by contribution or in the
repayment of aloan, cannot be excluded fromadebtor’ s“digposable income” And contrary to thisrule,
the evidence presented at the Hearing showsthat the Debtor has, onabi-weekly basis, $116.30 deducted
from her pay to repay a 401(k) loan, or approximately $250.00 per month.

In addition to those above changes needed with respect to her income, certain expenses of the
Debtor must dso be revised. The firg concerns a daimed monthly deduction of $100.00 for charitable
contributions. (U.S.T. Ex. No. 3). This amount, as now explained, must be reduced to just $20.00.

IN1998, Congress passed the Rdigious Liberty and Charitable Donation Protection Act. (Pub. L.
No. 105-183(1998)) ThisAct revised § 707(b) so asto dlow adebtor to make charitable contributions
without it effecting negetively on theissue of dismissd. Prior to this time, some cases had hed that such
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contributions were not permissble. See, e.g., In re Faulkner, 165 B.R. 644, 647, Bankr. W.D. Mo.
1994) (tithing is not areasonably necessary expenditure). Y et, while now permissible, the ability to make
charitable contributions without it affecting negetively on the debtor for purposes of § 707(b) isnot endless,

condraints exi<t.

Relevant here, 8 707(b) provides a mechanism by which to forestal a debtor from manipulating
the dlowability of charitable contributions to ther advantage. To thisend, charitable contributionsare only
recognized in the 8 707(b) context to the extent that “a debtor has made, or continues to make, charitable
contributions . .. .” In graightforward terms, the permissibility of charitable contributions under § 707(b)
requires a showing by the debtor that they have a history of making such contributions. Thus, charitable
contributions made by a debtor who suddenly finds, in the moments leading up to bankruptcy, a
philanthropic caling are not to be alowed.

In this matter, the full amount of the Debtor’ s charitable contributions does not stand up to such
scrutiny. Inher amended schedul es, the Debtor submitted to the Court that her charitable contributions total
$100.00 per month. But beyond her bald statement to this effect, no independent evidence was submitted
to subgtantiate that this was a historical practice.

Instead, the only corroborative evidence before the Court regarding the Debtor’s charitable
contributions was her 2004 federa income tax return, wherein for the whole year just $240.00 was set
forth as adeduction, or $20.00 per month. Besides its obvious evidentiary vaue, the $20.00 per month
figure carries especidly heavy weight: Recognition by the Internal Revenue Code as deductible for tax
purposes is anecessary precondition for its gpplicability under § 707(b).? And when this consideration is

2

The ful portion of the charitable contribution provison of 8 707(b) provides”[iln making a
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then combined with the lack of any substantiating evidence regarding the $100.00 figure put forth by the
Debtor in her amended schedule J, the $20.00 per monthfigureas drawn fromher income-tax return must
be viewed asaninherently more rdiable measurement of her regular charitable contributions. Accordingly,
the Debtor’s permissible charitable deduction must be reduced by $80.00.

Findly, two additiona expenses of the Debtor must be proscribed. Most significantly, a $250.00
expense added by the Debtor in her amended schedule J for an automobile must be disdlowed in its
entirety. It is the Debtor’s podtion that this additional expense should be an alowed expense because,
athough she owns her car free from any liens or other encumbrances, this is the amount that she will be
required to pay on amonthly basisto buy her car back from the estate.

The inherent weakness, however, with this postion is that it is premised on the liquidation of the
Debtor’ s assets under the Chapter 7 process. But ingppodite to this necessity, § 707(b)’s “disposable
income’ test is premised on the repayment of a debtor’s obligations under a Chapter 13 plan of
reorganization(or for that matter outsdeof bankruptcy), whereby adebtor isnot required to purchasefrom
the estate their encumbered property, but isinstead permitted to keep such property free fromthe dams
of creditors. The Debtor’s position thus is a bootstrap argument by seeking to establish a “need” for
bankruptcy smply by being in bankruptcy. As such, it cannot be alowed.

One find expense of the Debtor, as set forth in her amended schedules, must aso be restricted.
The Debtor daimsamonthly expense of $90.00 for a cell-phone. But at the hearing, the Debtor admitted

determination whether to dismiss a case under this section, the court may not take into consideration
whether adebtor hasmade, or continuesto make, charitable contributions (that meet the definitionof
"charitable contribution” under section 548(d)(3)) to any qudified religious or charitable entity or
organization (asthat term is defined in section 548(d)(4)).”
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that al but $30.00 of this obligation is reimbursed to her by her employer as work related. Therefore, as
amatter of law, $60.00 of this expense must be disalowed.

Inline, therefore, with the above revisions to the Debtor’ s monthly income and expenses, atota
of $940.00 must be added to the Debtor’ s disposable income, leaving the Debtor with gpproximately this
amount of income available by which to pay her unsecured debts. When set then againgt her unsecured
debt of just under $67,000.00, the Debtor has the ahility to repay a sgnificant portion of her unsecured
debts in the 60 months contemplated ina Chapter 13. And whilethisdoesnot per se create the existence
of “subgtantid abuse” under § 707(b), it squarely places the burden on the Debtor to put forth a strong
judtification as to why such relief is necessary. In this matter, however, no such justification is readily
apparent; the Debtor is young, hasno children or dependents and is from al gppearances in good hedth.
Inaddition, beyond a vague assertion of needing such relief, the Debtor could not offer any viable reason
why she needed the protections of Chapter 7 as opposed to Chapter 13. Therefore, at thistime, suchrelief
must be Denied.

In reaching the conclusions found herein, the Court has considered dl of the evidence, exhibitsand
arguments of counsd, regardless of whether or not they are specificdly referred to in this Decison.
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Accordingly, itis

ORDERED that, pursuant to 11 U.S.C. § 707(b), this case, be, and is hereby, DISMISSED.

ItisFURTHER ORDERED that, asisrequired under Bankruptcy Rule 2002(f)(2), the Clerk,

United States Bankruptcy Court, is hereby directed to provide notice of this Order to the Debtor, attorney

for the Debtor and al Creditors.

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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