UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe
JUDGE RICHARD L. SPEER
William/Georgia Catherman
Case No. 04-3292
Debtor(s)
(Related Case: 04-33750)
Yvan Cote, et d.
Faintiff(s)

V.

William Catherman

N N N N N N N N N N N N N N N

Defendant(s)

MEMORANDUM OPINION AND DECISION

This cause comes before the Court after a Trid on the Plaintiff/Creditor’ s complaint to determine
dischargesbility of debt. TheCreditor bringsthissuit pursuant to the statutory exception to discharge under
11 U.S.C. 85523(a)(2)(A). The Court hasnow had the opportunity to review the arguments of Counsd,
the exhibits, aswdl asthe entirerecord of the case. Based on that review, and for the following reasons,
the Court finds that the Creditor has not met his burden under 8 523(a)(2)(A); and thus the debt at issue
is Dischargesble.



Yvan Cote, et al. v. William Catherman
Case No. 04-3292

FACTS

The fallowing factsare undisputed: the Debtor, WilliamH. Catherman, worked for the Creditor's
brother at Bay Window and Door. Because of dow business during the winter months, in early December
of 2002, the Debtor borrowed the sum of $6,000.00 for living expenses from the Creditor.! There was

no security for the loan.

InJanuary 2003, the Debtor’ smother passed away causing imto incur additional debt for funera
expenses. Inearly March 2003 the Creditor extended another loan to Debtor in theamount of $4,700.00,
via a check marked “funeral.” The Parties consolidated the two loans into a sngle promissory note
(hereinafter “note’) for atota of $10,700.00. (Ex. A.). Whenarranging for the second loan, the Creditor
requested that the Debtor’ swife co-sign. However, when the Partieslater met to sign the note, the Debtor
sad that his wife would not sgn. Instead, the Debtor offered as dternative consideration the following
supplementd term:

In event of my desth before loan paid off-

Bdance be paid by money received Matrix Direct Life Insurance Policy
#41871001.

(ex. D).

1

For smplicity, the Creditorsin this case, Mr. Yvan Cote and Mrs. Juanita Cote will be referred to
collectively asthe Creditor. Mr. And Mrs. Cote, amarried couple, were owed the same debt but only
Mr. Cote testified at the Tridl.
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The Parties attached thisterm(herei nafter, “ supplementary term”) to the note. Thereisno evidence
that the Creditor was ever named as a beneficiary onthe lifeinsurance policy. The noteincluded apayment
schedule of $300 per monthfor four years onwhichthe Debtor began making payments. Neither the note
nor the supplementary term mentions the purposefor the loan. Thereisaso no mention of security for the

loan in ether document.

A few months after the Parties Sgned the agreement, the Debtor became unemployed when his
employer, Bay Windowand Door, ceased operations. The Debtor has since been unsuccessful inobtaining
further employment despite some efforts. The Debtor made hisfind payment to the Creditor in July of
2003. In May 2004, the Debtor filed a petition for relief under Chapter 7 of the Bankruptcy Code.
Among the Debtor’s unsecured daims, the Debtor listed the funeral home (app. $2,000.00) and the
remaining debt due the Creditor in this case (app. $10,000.00).

The circumstances surrounding the second loangive riseto the § 523(a)(2)(A) dam. The Creditor
aversthat the Debtor intentionaly misrepresented (1) that the purpose of the loanwasto pay hisobligation
to the funera home, and (2) that his life insurance would secure the loan. The Debtor denies ever
representing that the funds were primarily for funerd expenses and also deniesthat he ever offered any

security on the loan.

11 U.S.C. §523.

(& A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this
title does not discharge an individua debtor from any debt—
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(2) for money, property, services, or anextensgon, renewd, or refinancing
of credit, to the extent obtained by—

(A) false pretenses, afase representation, or actual fraud, other

than a statement respecting the debtor’ s or an ingder’s financid
condition[.]

DISCUSSION

Proceedings, such as this, brought pursuant to 11 U.S.C. § 523(a)(2)(A) to determine the
dischargesbility of a particular debt, are deemed “ core proceedings’ over which this Court has subject
matter jurisdiction and the authority to enter final orders. 28 U.S.C. 8 157(b)(2)(1).

Generdly spesking, 8523(a)(2)(A) exceptsfromdischarge debtsincurred by adishonest act. This
statutory exceptionto dischargeis at the center of the fundamenta bankruptcy policy whichholdsthat only
the honest but unfortunate debtor is entitled to a discharge of his or her debts. Cohenv. dela Cruz (In
re Cohen), 523 U.S. 213, 217 (1998). Under § 523(a)(2)(A), a creditor seeking to except a debt from
discharge mugt prove that:

(2) the debtor obtained money through a materid misrepresentation that, at the
time, the debtor knew was fase or made with gross recklessness asto its truth;

(2) the debtor intended to deceive the creditor;
(3) the creditor judtifiably relied on the fal se representation; and

(4) its reliance was the proximate cause of loss.
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Rembert v. AT & T Universal Card Servs., Inc. (InreRembert), 141 F.3d 277, 280-81 (6™ Cir. 1998).
The creditor has the burden of establishing each of these elements by a preponderance of the evidence.
Id a 281. The Court will now address these e ements as they relate to the instant case.

To show that the Debtor’s representation satisfies the fird dement, that of meking a false
representation, the Creditor argues that the Debtor misrepresented that the loanwas to pay a debt for his
mother’ sfunerd. The Debtor, while not disagreeing with the Creditor that the loan was & least partidly
to pay thefunera debt, dams never to have represented the funera debt to have beenthe primary purpose
fortheloan. Rather, the Debtor’ sversonisthat theloan wasfor various debts, including thefunerd. And
in support of this account, the evidence shows that the Debtor did, in fact, pay a smal amount ($108.00)
on the funed. Therefore, the Court takes the Creditor's argument to mean that the Debtor fasdy
represented that the loan was to be used primarily for the funeral debt.

Other than the Creditor’ s testimony, the only documentary evidence in support of the Creditor's
positionis the check for $4,700.00 which the Creditor gave the Debtor for the loan. The Creditor wrote
“funerd” on the memo line of the check, which the Creditor claims indicates the primary purpose for the
funds. But, based upon the weight of the following, the Court cannot find that any misrepresentation was
made by the Debtor as to the primary purpose of the [oan.

Firg, the Debtor’ s representation would have beentruthful because he did have outstanding debts
for histruck, hismortgage, and credit cardsin addition to the funerd. The Creditor even admitted that he
was aware of the Debtor’s various financid hardships, through his relaionship with his brother, the
Debtor’ semployer, and through having previoudy extended credit to him. Second, the only documentary

evidencethat showsthe loanwas for the funerd is the check, but even that does not show that the l[oanwas
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primaxily for the funerd. In contrast, no purpose for the funds was listed in ether the promissory note or

the handwritten supplement, where it could easily and more gppropriately have been included.

In conclusion, the evidence put forth by the Creditor is insufficient to show that the Debtor
represented that the loan was primarily for the funeral. Thus, the Creditor has not met his burden in
showing that the Debtor made a fase representation concerning the purpose for the loan. As for the
representation about the life insurance operating as security for the loan, aswill become clear below, this
point is more gppropriately addressed under the element of intent.

A creditor mugt establishthat it wasthe debtor’ sintent to deceive himinto extending credit through
a fdse representation. Weeber v. Boyd (In re Boyd), 322 B.R. 318, 324 (Bankr. N.D. Ohio 1999).
Whether adebtor possessed anintent to defraud a creditor withinthe scope of § 523(a)(2)(A) ismeasured
by a subjective standard. Rembert, 141 F.3d at 281. Theinquiry, then, is whether a debtor subjectively
intended to fuifill apromise at the time he madeit. 1d. Because adebtor rardly, if ever, admitsto acting with
the intent to deceive, the Court must consider circumdgtantia evidence concerning the debtor’ s state of mind
at the time of the dleged deception. Binger v. Bloomfield (Inre Bloomfield), 293 B.R. 148, 153 (Bankr.
N.D.Ohio 2003). This may include inquiry into such factors as the timing of events, the financia
sophisticationof the debtor, whether or not the debtor was employed a the time he made the charges, and
the debtor’ s conduct in light of subsequent events. Id.; see also Rembert, 141 B.R. at 282 (listing factors
to consder when determining whether a debtor intended to repay credit card debt). A debtor’s efforts,
such asincrementa paymentsin fulfillment of an obligation, are srong evidence againg intent to deceive.
Inre Boyd, 322 B.R. at 324-25. Insummary, the Court must ascertain adebtor’ s subjective intentionby
examining the totdity of the circumstances. Rembert, 141 F.3d at 282.
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Here the Creditor avers that the Debtor intended to deceive by representing that the insurance
policy would securetheloan. Thisargument necessarily presupposes that the Debtor understood how to
effectuate a security agreement. On this point, the evidence tends to show that the Debtor was unaware
of what was necessary to create an assgnment of insurance as security for aloan. The Debtor was a
window repairman by trade and a layman in lega matters. He was not sure about what was meant by
“security” whenquestioned. As aresult, this Court findsit lesslikdly that the Debtor intentiondly deceived
the Creditor by representing that his insurance was security.

The Court, weighing the Debtor’s level of experience, must inquire as to whether he subjectively
believed the assgnment of insurance to be vaid. The Court was convinced by the Debtor’ stestimony that
he believed that his wife would have paid the note if he had died. Consstent with this, at the time of the
Trid, the Debtor 4ill owned the term life insurance policy specified in the supplementary term. This and
the Debtor’ s lack of financiad sophigtication both tend to militate againg finding that the Debtor made an
intentional misrepresentation.

Findly, going beyond the explicit representation about the insurance, the Court will consider one
of the most important factorsin determining intent: the timing of events surroundingtheloanand bankruptcy.
Here, the Debtor was employed at the time he entered into the loan agreement, suggesting that he had the
means to make the payments. He made four full payments on the first loanand three full payments on the
second loan. It was only a when he logt his job, afew months later, that he stopped making payments.
Following this, the Debtor, then 66 years old, made some effortsto searchfor work by goingto Columbus,
Ohio, beforefilingbankruptcy. Unlike adebtor who files bankruptcy immediately after borrowing money,
raising suspicion that he may have never intended to repay, the Debtor here filed bankruptcy over ayear
after he incurred the debt. Overdl, the timing of events suggests that the Debtor was entering the
transaction honestly. These facts a'so demonstrate that the Debtor made efforts to fulfill his obligations,
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another factor whichweighs heavily againg the intent to deceive. Inre Boyd, 322 B.R. at 324-25, accord
Rembert 141 F.3d at 282.

In summary, the Court findsthat the totdity of the circumstances does not demonstrate beyond a
preponderance of the evidence that the Debtor intended to decelve the Creditor. On the contrary, the
Debtor’ sinexperiencein commercid transactions lessens the gravity of any mistakesthe Debtor may have
made regarding the function of the life insurance in the loan agreement. In addition, the evidence suggests
that the Debtor made a good faith effort to meet his obligations and nothing about the timing of eventsis

suspicious.

However, setting asde, for amoment, the Creditor’ s insufficient evidence of fraudulent intent, the
Court is dso unsatidfied that the Creditor has proven the find dement of § 523(a)(2)(A), reliance. To
prove reliance a creditor must show that he was judtified in relying onthe debtor’ s misrepresentation. See
Field v. Maus, 516 U.S. 59, 72-73 (1995). The standard has been described by the Ninth Circuit Court

of Appeds.

[T]he standard is not that of the average reasonable person. It is a more
subjective standard whichtakesintoaccount the knowledge and rdaionship of the
parties themsdves. Thus a person of normd intdligence, experience and
education may not put faith in representations which any such norma person
would recognize at once as preposterous. At the same time, the standard does
protect the ignorant, the gullible, and the dimwitted, for no rogue should enjoy his
ill-gotten plunder for the Smple reasonthat hisvictimis by chanceafooal...Inother
words, while reasonableness of behavior is afactor in the mix, it is only afactor.
The more precise question is whether the person who clams to have been gulled
wasjudtified in rdying.

Field v. Mans, 973 F.2d 1454, 1459 (9" Cir. 1992), affirmed 516 U.S. 59 (1995).
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Inshort, acreditor cannot recover if he blindly relied on amisrepresentationthat would have been patently
obviousif he had made a cursory investigation. Seeiid.

As applied here, the Creditor did not show that he was judtified in relying, without inguiry, on the
insurance policy dlegedly offered as security. See Field v. Mans, 516 U.S. at 72. The Creditor, who
appears to be of average means, loaned the not-inggnificant sum of $10,700.00 to the Debtor.
Conddering the magnitude of this risk, the Creditor would not be judtified in relying on representations of
the Debtor without at least a cursory investigation. Any representation by the Debtor that the loanwould
be secured by the insurance policy could easily have been verified. The Creditor could have asked for a
copy of the insuranceto prove that he had been named as a beneficiary or could have consulted aloan or
legd professiona about the efficacy of the agreements. Considering the ease of these options and the
magnitude of the risk, the Creditor would not be judtified in not performing at least this minimd leve of
investigation. Thus, the Creditor was not judtified in relying only on arepresentationthat could have been
verified without difficulty. Id.

In conclusion, the Creditor has failed to establishthat the Debtor intended to midead the Creditor
with afaserepresentationabout ether the purpose or security for the loan. The written contract and the
testimonies, which substantially agree, do not establish any intent to deceive. The Creditor aso has not
established that he was judtified in rying on any representations made by the Debtor. Therefore, the
Creditor has failed to meet his burden under § 523(8)(2)(A) and the debt at issue is dischargegble.

In reaching the conclusions found herein, the Court has considered dl the evidence, exhibits and
arguments of counsd, regardless of whether or not they are specificdly referred to in this Opinion.
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Accordingly, itis
ORDERED that the obligation semming from the promissory note dated on or about March 7,
2003, between the Debtor, William H. Catherman, and the Plaintiffs/Creditors, Yvan and Juanita Cote,

is hereby determined to be a DISCHARGEABLE DEBT.

ItisFURTHER ORDERED that the Complaint to Determine Dischargeability of Debts by the
Creditorsunder 11 U.S.C. 8 523(a)(2)(A) be, and is hereby, DISMISSED.

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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