UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe
JUDGE RICHARD L. SPEER
Teresa Thornton
Case No. 04-3042
Debtor(s)
(Related Case: 03-38249)
Richard Thornton

Plantff()
V.

Teresa Thornton, et dl.

N N N N N N N N N N N N N N N

Defendant(s)

DECISION AND ORDER

This cause comes before the Court after a Trid on the Plaintiff's Complaint to determine the
dischargesbility of certain marital debts which the Debtor was ordered to assume pursuant to adecree of
divorce entered in the latter part of 2002. Plaintiff’s complaint is brought pursuant to two datutory
exceptionsto discharge: (1) 11 U.S.C. § 523(a)(5), as adebt inthe nature of support; and (2) 11 U.S.C.
§523(a)(15), asadebt aigng fromaproperty settlement inadivorce or separation. After consdering the
evidence presented at the Tria held on this matter, the gpplicable law, as wel as the entire record of this
case, the Court, for the reasons that will now be explained, findsthat the marital debts enumerated herein
are in the nature of support, and thus nondischargeable pursuant to § 523(8)(5).
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DISCUSSION

Before the Court is the matter as to the dischargeability of two debts: (1) an automobile lease to
Fifth-Third Bank; and (2) a Capital One credit-card account. On both these debts, the Parties arejointly
liable astothe obligee; but asto each other, the Defendant, pursuant to the decree terminating the Parties
marriage, was ordered to assume her fair share of respongbility for the payment of these debts. (PI. Ex.
No. 1). Presently, the Defendant’ s proportionate share of the ligbility owed on the two marital debts stands
at $3,808.00 and $6,304.00, respectively. Proceduraly, the issue asto dischargesbility of these debts was
brought in separate adversary proceedings; though, for purposes of the Trid, the matters were tried
together, and will be addressed together in this decison, as both the evidence and gpplicable law on the
issue of dischargeability areidentical.

ANALYSIS

A proceeding brought to determine the dischargeability of a particular debt isa*® core proceeding”
pursuant to 28 U.S.C. 8 157(b)(2)(1). Thus, this Court hasthe jurisdictiona authority to enter afinal order

in this matter.

Bankruptcy law has long favored the honoring of one's familid obligations over the need of the
debtor to obtain the fresh-gart provided for by the bankruptcy discharge. See, e.g., Williams v. Kemp
(Inre Kemp), 242 B.R. 178, 183 (8" Cir. B.A.P. 1999), aff'd, 232 F.3d 652 (8" Cir. 2000). Section

1

For the record, both of the Rlantiff’scomplaintsto determine dischargesbility a so named the primary
creditor as a defendant. These parties, however, are generally not proper in an action brought to
determine dischargeability under either 88 523(a)(5) or (a)(15). Accordingly, they will be dismissed
as partiesin both of the Plaintiff’s complaints,
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523(a)(5), the firgt section under which the Plaintiff brings his complaint to determine dischargeghility, is
acornersone of this policy by providing, in relevant part:

(& A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this
title does not discharge an individua debtor from any debt-

(5) to a spouse, former spouse, or child of the debtor, for alimony to,
maintenancefor, or support of such spouse or child, in connection with a
separationagreement, divorce decree or other order of acourt of record,
determination made in accordance with State or territoria law by a
governmenta unit, or property settlement agreement, but not to the extent
that-

(B) such debt includes a ligbility designated as aimony,
maintenance, or support, unless such ligaility is actudly in the
nature of alimony, maintenance, or support].]

Restating 8 523(a)(5) inplain English, debts for support, whether to a spouse, former spouse, or
child, are absolutely barred fromthe protections of the bankruptcy discharge, subject only to subparagraph
(B)’ squdlification: that the debts be “actudly inthe nature’ of support. Asit concerns this qudification, both
Parties cited this Court to the language of their separation agreement. Firdt, in oppositionto the auto lease
and credit-card debt actudly being in the nature of support, the Defendant pointed this Court to Article 5
of the Parties separation agreement, — as incorporated in its entirety into the state court’s decree of
dissolution —which states that, “[n]either party shdl be responsible for the payment of spousa support to
the other.” (Al. Ex. 1). Inresponse, the Plaintiff called this Court’ s attention to Article 20 of the Parties
separdtion agreement, wherein, among other things, it is stated in the legal parlance of § 523(g)(5) that:

It is the specific intention of the parties that the obligations of the parties, as set
forth in the divison of assets and lidallities in this agreement, are actudly in the
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nature of dimony, maintenance and support for the parties and minor children,
and, thus, are not intended by them to be dischargeable in Bankruptcy.

(A Ex. 2).

Whether adebt is“actudly in the nature” of support whenappliedto § 523(a)(5)(B) isaquestion
made according to federa law. Courtney v. Traut (In re Traut) 282 B.R. 863 (Bank.N.D.Ohio 2002).
Under federd law, the labels attached to an obligation, such as those set forth above, are not controlling.
Instead, in determining whether an obligation is“actudly in the nature’ of support, a bankruptcy court is
to look to the substance of the debt, not the form. Bereziak v. Bereziak (In re Bereziak), 160 B.R. 533,
536 (Bankr. E.D.Penn. 1993).

Whenexamining the substance of the obligetion, the Sixth Circuit, inthe case of Long v. Calhoun
(In re Calhoun), developed a four-part test. 715 F.2d 1103 (6™ Cir. 1983). Firdt, the obligation
condtitutes support only if the state court or parties intended to create a support obligation. Second, the
obligationmust have the actud effect of providing necessary support. Third, if the first two conditions are
satisfied, the court mugt then determine if the obligation is so excessive as to be unreasonable under
traditiona concepts of support. Fourth, if the amount is unreasonabl e, the obligationis dischargeable to the
extent necessary to serve the purposes of federd bankruptcy law. Jonesv. Jones (Inre Jones), 265 B.R.
746, 749-50 (Bankr.N.D.Ohio 2001) (it is the nondebtor’ s burdento establish each of these requirements
by at least a preponderance of the evidence). Id.

However, while Calhoun affordsawiderange of latitudeinlooking to the nature of the obligation,
the Sixth Circuit has since constrained its approach in the Stuation where an obligation is specifically
designated as support. First, inthe case of Fitzgerald v. Fitzgerald (In re Fitzgerald), 9 F.3d 517, 520
(6™ Cir.1993), the Sixth Circuit began its analysis by expressing the view that its Calhoun test had been
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too expansvely applied by the bankruptcy courts. 1d. at 520. In making this observation, the Court
acknowledged that its test has been criticized as “undue federa interference with state court domestic
authority,” then explaining that its decision in Calhoun was “not intended to intrude into the states
traditional authority over domestic relations. . . .” Id. at 520-21.

Later,inSorahv. Sorah (InreSorah), 163 F.3d 397, 401 (6™ Cir.1998), the Sixth Circuit, when
againfaced withthe Stuationwhere an obligationwasdes gnated as support, hed that so long asthereexist
ampleindicia of support, no further inquiry is necessary; the obligation must be conclusively presumed to
be a support obligation. (Although a court should still gpply the latter steps in the Calhoun test). Noting
that “the bankruptcy court does not Sit as a super-divorce court,” it admonished the practice of a court
“assum[ing] the role of psychologica examiner, probing the state court’ sdecisionfor linguistic evidence of
ulterior motives.” 1d. at 402. Insuccinct language the Court articulated, in what has become an oft quoted
remark, “if something looks like a duck, walks like a duck, and quacks like a duck, then it is probably a
duck ...” Id. at 401.

Thus, when gpplying the holdings of In re Fitzgerald and In re Sorah to itsearlier holding in In
re Calhoun, the Sixth Circuit’ srule on amarital obligation being labeled as support may be digtilled down
to this such alabd, while not completely dispogtive of theissue, isto be afforded avery large degree of
deference. Notwithstanding, the Courtisdtill confronted withthe particulars of this case where, withrespect
to the two obligations at issue, ingppositelabd sexist; one globdly sating that absolutely no spousal support
obligation would arise as the result of the termination of the Parties marriage; another of more depth,
setting forth that the Defendant’ s assumption of the two marita debts would be in the nature of support.

When, as here, corflicting terms exist in a separation agreement, contractua principles of
interpretationare to be gpplied as a separati on agreement isjust that: a contract. Brown v. Brown, 90 Ohio
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App.3d 781, 784, 630 N.E.2d 763 (1993). When interpreting a contract, the overriding am is to give
proper effect totheintent of theparties. Hamilton Ins. Serv., Inc. v. NationwideIns. Cos., 86 Ohio St.3d
270, 273, 714 N.E.2d 898 (1999) (“In congtruing the terms of any contract, the principal objectiveisto
determine the intention of the parties.”). Whenfaced withan ambiguity as the result of an agreement having
contradictory terms, the god in redizing the parties’ intent is to harmonize, to the extent possible, the
conflicting provisons. See, e.g., Christe v. GMS Mtg. Co., 124 Ohio App.3d. 84, 88 (1997).

| nattempting to harmonize the Parties' intent in this matter, what stands out is the overdl structure
of the Parties’ separationagreement. Specificaly, Artide 20, creating the support obligation, issgnificantly
more detailed from the nonsupport clause set forth in Article 5 — covering three paragraphs as opposed
to just one, and being spedificdly tailored to the Parties’ individual Situation as opposed to being smply a
boilerplate provison. Given this divergence, it eadly follows that when faced with the issue of creeting or
not creating a support obligation, the Parties, in crafting ther separation agreement, placed greater
importance and ggnificance on ensuring that those obligations designated in Article 20 as support were
treated as such; with such obligations induding, but not being limited to the Defendant’ s requirement to
assume the Fifth-Third auto lease and the Capital One credit-card account. Logic would thus dictate that

when these two provisions conflicted, the more specific provision — here, Article 20 —would contral.

Practically speaking, thisis smply an extenson of a couple of basic principles of contractua
interpretation. First, with matters of interpretation, whether statutory or contractud, it is the rule that the
more specific provison will govern the more genera provison. United States v. Perry, 360 F.3d 519,
535 (6" Cir.2004); United States v. Holbrook, 368 F.3d 415, 431 (4™ Cir. 2004). Second, the
interpretive doctrine of contra proferentum holds that any contractua ambiguities should be construed
againg the drafter, here the drafter being the Defendant as it was related to the Court that it was the
Defendant’s legd counsdl who had drafted the Parties separation agreement. McKay Machine Co. v.
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Rodman, 11 Ohio St.2d 77, 80, 40 O.0.2d 87, 89, 228 N.E.2d 304, 307 (1967) (ambiguity must be
construed againg the drafting party). Consequently, based upon the cumulaive weight of these
congderations, it can be deduced that, while ther agreement was partialy ambiguous, the intent of the
Partieswasto create a support obligationinthe Plantiff’ sfavor withrespect to the Defendant’ sassumption
of the Parties’ Fifth Third auto lease and the Capita One credit-card account. Therefore, with respect to
these two debts, the Sixth Circuit's admonishment in In re Fitzgerald and In re Sorah to give great
deference to amarital debt |abeled as support isfully gpplicable here.

Asto the degree of deference that should be afforded to an obligation designated as support, the
Sixth Circuit Stated:

the court should look to the traditiond state law indiciathat are consistent with a
support obligation. These include, but are not necessarily limited to, (1) a label
suchasdimony, support, or maintenance in the decree or agreement, (2) adirect
payment to the former spouse, as opposed tothe assumption of athird-party debt,
and (3) payments that are contingent upon such events as degth, remarriage, or
eigibility for Socid Security benefits.

Anaward that is designated as support by the state court and that has the above

indicia of asupport obligation (along withany others that the state support statute

congders) should be condusvely presumed to be a support obligation by the

bankruptcy court. A non-debtor spouse who demonstrates that these indicia are

present has satisfied his or her burden of proving that the obligation congtitutes

support within the meaning of 8 523, and is thus nondischargeable.
InreSorah, 163 F.3d 397, 401. Although here, only the firgt of the three of the above indicia are present,
this decison makes it clear that the other two consideration are nonexclusive. And based upon further
indicia, the Court, whilefinding it a close cdl, is convinced that the two obligations at issue in this matter

are “actudly in the nature” of support for purposes of § 523(a)(5)(B).
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InLumanv. Luman (Inre Luman), 238 B.R. 697, 706 (Bankr. N.D.Ohio 1999), this Court set
forth other considerations, cited to favorably by the Bankruptcy Appellate Panel for the Sixth Circuit,? that
may be factored into the equation as to whether a debt is* actually inthe nature” of support. Among these
factors are: (1) the length of the marriage (2) the age, health and work skills of the parties, (3) adequacy
of support absent the debt assumption; and (4) evidence of negotiations or other understandings as to the
intended purposes of the assumption. When put into practice, the evidence presented in thiscasereveaed
that the Partieswere married for dmost 20 years; the Defendant’ s marketable job skills are greater, being
aregisered nurse; and in the absence of help from others, the Pantiff, if required to pay the two marital
debts, is unable to meet his own living expenses.

However, most noticesble isthe last condderation: the Plaintiff tedtified, convinangly, that as to
both the Fifth-Third auto lease and the Capital One credit-card account, the overdl purpose and effect of
the Parties debt dlocation in their separation agreement was to provide the Plaintiff with necessary
support. Inturn, this conforms to the relevant language of their separation agreement, as set forthinArtide
20, which gtates as follows:

The parties agree that these provisons are made in lieu of spousal support . . .
whichwould otherwise be required for the appropriate and reasonable support of
the parties. . . .

It is the specific intention of the parties that the obligations of the parties, as set
forth in the divison of assets and liabilitiesin this agreement, are in the nature of
aimony, maintenance and support for the parties. . . .

(M. Ex. No. 1).

’Bailey v. Bailey (In re Bailey), 254 B.R. 901 (B.A.P. 6™ Cir. 2000).
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Although there dso exigs in Article 20 specific language regarding the nondischargesbility of any
debt in bankruptcy, — with such a provison being invaid in insolation as the generd rule is that a party
cannot contract away their rights in bankruptcy,® — there comes a point a which a court must give effect
to the language the parties to a divorce voluntarily place in therr separation agreement. And here, based
uponthe cumulaive weight of dl the considerations just explained, this point hasbeenreached. Asaresult,
this Court finds that, in accord with the fird and second prongs of the test set forth in Calhoun, the
obligations a issue in the matter are actualy in the nature of support for purposes of § 523(a)(5)(B). In
coming to thisdecision, it isaso observed that unlike other exceptions to dischargeability, whichare grictly
construed againg a creditor, doubts involving familid obligations are to be resolved infavor of afinding of
nondischargeability. AccordInreCrosswhite, 148 F.3d 879, 882 (7" Cir. 1998). Before condluding, one

final issue requires comment.

When, as here, asupport obligation isfound to exig, the Calhoun test dso requires that a third
level of inquiry be conducted whereby a court is to determine whether the amount of support is so
excessvetha it is manifesly unreasonable under the traditional concepts of support. 715 F.2d at 1110.
In andyzing this dement, the Court in Calhoun stated that: “If, at the time the debts were assumed, the
assumption subgtantidly exceeded a spouse’s present and foreseeable ability to pay, the amount of the
assumptionwhichexceeded that ability should not be characterized as in the nature of support.” Id. When
s=t, however, againg the Defendant’s yearly income of approximately $36,000.00, the threshold of
“manifestly unreasonable’ is not even close to being met, with the total amount of the two obligations at
issue totaling just over $10,000.00.

3Klingman v. Levinson, 831 F.2d 1292, 1296 fn.3 (7" Cir. 1987).
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In summetion, the Court holds that, as gpplied to 11 U.S.C. § 523(a)(5)(B), the Defendant’s
assumptionof anautomobile leaseto Ffth-Third Bank and a Capital One credit-card account are“ actudly
in the nature of support.” And therefore, such debts are not subject to the bankruptcy discharge of 11
U.S.C. § 524. Having made this finding, the Court at this time declines to address the Plaintiff’ s cause of
action under 11 U.S.C. §523(a)(15). Inreaching the conclusions found herein, the Court has consdered
al of the evidence, exhibits and arguments of counsd, regardless of whether or not they are specificaly

referred to in this Decison.

Accordingly, itis

ORDERED that the obligation of the Defendant/Debtor, Teresa Thornton, to assume a Capital
One credit-card account, as having arisen from and under the terms set forth in the Parties' Decree of
Dissolution of Marriage (dated November 7, 2002, Case No. 02-DV C-00230, Putnam County Court

of Common Pless), be, and is hereby, determined to be aNONDISCHARGEABLE DEBT.

ItisFURTHER ORDERED that asto the Defendant, Capital One Services, this complaint is
hereby DISMISSED.

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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