UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe: )
) JUDGE RICHARD L. SPEER
Clifford/Michele Boyer )
) Case No. 04-34831
Debtor(s) )

DECISION AND ORDER

This cause comes before the Court after a Hearing on the Motion of the United States Trusteeto
Dismiss pursuant to 11 U.S.C. § 707(b). In relevant part, this section provides:

After notice and a hearing, the court, on its own motion or on a motion by the

United States trustee, but not at the request or suggestionof any party in interest,

may dismiss a case filed by an individua debtor under this chapter whose debts

are primarily consumer debts if it finds that the granting of relief would be a

substantial abuse of the provisions of this chapter.
As a determination of an action brought under this provison directly involves the ability of a debtor to
receive adischarge and directly affects the creditor-debtor relationship, this matter is a core proceeding
over which this Court has the jurisdictiond authority to enter find orders. 28 U.S.C. 88 157(b)(2)(J)/(O);

1334.

In order to be successful, a motion to dismiss under 8 707(b) requires that three dements be
established: (1) the debtor must be an individud; (2) the debts must be primarily consumer debts; and (3)
the granting of rdief must condtitute a “substantial abuse.” In re Wisher, 222 B.R. 634 (Bankr.
D.Co0l0.1998). Inthis matter, only the last of 8§ 707(b)’s elements —"subgtantia abuse” —isatissue. Inin
re Krohn, the Sixth Circuit Court of Appeals addressed this element, holding that it “can be predicated
upon either alack of honesty or want of need.” 886 F.2d 123, 126 (6™ Cir. 1989).
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On these separate components of a“ substantia abuse” analys's, the United States Trustee bases
its pogition primarily on “want of need.” In doing S0, the United States Trustee relies on those figures st
forthinDebtors’ origind bankruptcy petition which show that they have the ahility to fully fund aChapter
13 plan of reorganization in less than30 months. (Doc. No. 10). In terms of actual numbers, the Debtors
lised in their petition $34,542.76 in total outstanding unsecured debt; and, after imputing to their income
avoluntary contribution made to a401(k) plan, the figures put forth by the Debtors reved that they have
the ahility to devote $1,270.00 per monthtoward the repayment of this unsecured debt. (Doc. No. 10, at

pg. 2).

In line with the position of the United States Trustee, the Sixth Circuit has held that, while all
relevant circumstances should be taken into account, of primary consideration in any “want of need’
andyss under 8 707(b) iswhether and the extent to whichadebtor can adequately fund a Chapter 13 plan
of reorganization. Behlkev. United States Trustee, 358 F.3d 429, 435 (6™ Cir. 2004). Inthis matter, the
Debtorsdo not take issue withthis legd statement; nor do the Debtors disagree that those figures set forth
in thar origind bankruptcy petition show that they have the ability to fully fund a Chapter 13 plan of
reorganizationinwel lessthanthree years. Instead, inoppositionto the position takenby the United States
Trustee, the Debtors rely on the inaccuracy of those figures they put forth in their origina bankruptcy

petition. In their own words:

... Debtors have filed an Amended J setting forth the true expenses of Debtors.
Pursuant to Debtors Amended Schedule J, Debtors have monthly expenses
totaing $3,518.00. Taking the Debtors net monthly income of $3,658.00 as
proposed by the United States Trustee and subtracting $3,518.00 in monthly
expenses, Debtors only have $140.00 inexcess monthly income. Said amount is
insufficient to pay Debtors' unsecured debtstotaing $34,542.76. In applying the
excess digposable income toward repayment of the debts, it would take debtors
approximately 247 months or 20.59 years ($34,542.76/$140.00) to repay the
unsecured creditors.
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(Doc. No. 13, a pg. 1). Based uponthe above statement, the questioninthis matter becomes not whether
the Debtors have the “need” for bankruptcy rdief — they dearly do, assuming the accuracy of their revised
expense figure — but why were those items contributing to the Debtors revised expense figure not
accurately disclosed in their origina bankruptcy petition.

The integrity of the bankruptcy process rests upon a debtor in both their petition and schedules
making a complete and accurate disclosure of dl required information. In re Unruh, 278 B.R. 796, 803
(Bankr. D.Minn. 2002). In recognition of this, the Sixth Circuit in In re Krohn put forth an *honesty”
component in a § 707(b) andys's, holding that, among other things, “honesty” may be predicated upon a
showing of “ good faithand candor infiling schedules and other documentg.]” 886 F.2d at 126. 1n support
of their “good faith and candor” in filing their bankruptcy petition, the Debtors put forth their need to
subsequently revise upward their monthly expense figures was the result of “underestimating food costs,
medica costs and transportation costs,” and thus should be viewed as ahonest mistake. (Doc. No. 13, at

pg. 1).

Recently, thisCourt examinedthe Sixth Circuit's “good faith and candor” component in the context
where, as here, a debtor subsequently amends their bankruptcy schedules after a 8§ 707(b) motion to
dismissisfiled. Asrdevant in this particular matter, this Court stated:

A mistake or omisson contained in a bankruptcy schedule will be found to be
inadvertent, and thus properly subject to amendment, when a debtor lacks
knowledge as to the misnformation. Whether a debtor truly lacks knowledge as
to the misnformation contained in a petition is decided primarily on the bas's of
two condderations: (1) the extent and degree of the misinformation; and (2)
whether there existed a motive to provide the misinformation. Both these
congderations bear negatively for the Debtors.
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To begin with, when congdering ther overdl financid condition, the Debtors’
revised monthly figures, for both existing and new expenses, increased by
goproximately One Thousand dollars when including [Debtor's] 401(k)
contribution. While redizing that month-to-month variaions in income and
expenses are inevitable, it sretches the imagination that, if owed and in existence
prepetition, the Debtors would innocently forget to set forth such a significant
amount in prepetition expenses — several hundred dollars, possbly; a thousand
dollars, no. Also, froma prepetition viewpoint, the honest nature of the Debtors
revisonsis stretched even further when one adds motive into the equation.

Asprevioudy pointed out, of primaryimportanceina“substantia abuse” andyss
under § 707(b) is the amount of “digposable income’ a debtor potentially has
available to fund a Chapter 13 plan of reorganization. Thus, to withstand a §
707(b) motion a debtor has a substantia incentive to show his or her digposable
income as low as possible. In line therewith, the Debtors revised monthly
expenseswere conveniently able to diminate dmost dl their “ disposable income’
— thereby making the funding of a plan of reorganization facidly impossble.
Moreover, this was accomplished despite mgjor changes, both up and down, in
each of the Debtors' income.

Therefore, for these reasons, to andyze this case from the perspective that the
Debtors were, through their amended schedules, merdly making changes to what
were otherwise inadvertent prepetition omissons, raises an acute credibility
problem as to the honest nature of the figures. Given this credibility problem, the
burden clearly shiftsto the Debtorsto put forthaviable and strong explanation for
the mistakes and omissons.

Inre Pier, Case N0.03-34568, at pgs.13-14, entered February 20, 2004.

Thecircumstancespresentedinthis case have obvious smilaritiesto that of Inre Pier, above. Firg,
the Debtors' position is not helped by the fact that those upward revisonsin their monthly expenses were
anything but minor, totding $1,130.00 or gpproximately one-third of their net monthly income. Equaly
problematic isthe career listed by the mgjority wage earner of theDebtors' household: Information System
Supervisor —aposition which obvioudy requires greet atention to detail. Y et, no such atention to detall
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was headed by the Debtors when coming before this Court, thus raisng the obvious questionasto whether
the Debtors attached much importance to ther bankruptcy. In this regard, it would not be out of the
ordinary to assume tha had such a lack of attention to detail been the norm in his profession as an

Information System Supervisor, an involuntary change of careers would be imminent.

Also, likethe InrePier decison, the Debtorshad a clear incentive to upwardly revisetheir monthly
expenses. With specificity, the upward revisons in the Debtors monthly expenses, by dosdy equdizing
their monthly expenses with their income, conveniently made any meaningful repayment under a Chapter
13 plan of reorganization impracticable, thereby ostensibly making the “need” based component of §
707(b) anonissue. Also problematic in this regard is that the increase in the Debtors expenses occurred
primarily in areas that neturaly vary month-to-month, and therefore are easy to manipulate. By way of
example, the Debtors amended monthly budget set forth the following revisions: an increase of $200.00
per month for food, a $257.00 increase for transportation expenses (excluding auto payment), and a
completely new monthly expense of $ 116.00 for cable, internet and trash pickup.

In rebuttal to these negative inferences, the Debtors submitted to the Court a number of bills and
receipts related to those expenses for which they listed increases. However, this evidence, besides being
disorganized, only presents a smal sngpshot of the Debtors expenses, and thus lacks any cohesiveness.
Put differently, presenting a few hills and receipts for things such asfood, gasoline and utilities does not
establish a monthly average —i.e., just because one week a certain amount is spent for an expense does
not meanthat the same will be true week-to-week and thus month-to-month. As aconsequence, without
the Debtors providing additiona evidence so asto give context to these receipts and hills, this evidence

lacks supportive vaue.
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On the other hand, the circumstances surrounding the Debtors bankruptcy filing have a maor
diginguishing factor fromlInre Pier: arecent mgor medica event. As presented to the Court, one of the
Debtors recently underwent an organ trangplant. And, inthisregard, it isthe Debtors contention thet this
event — because of its negative finanda implications semming from medica costs and loss of employment
income— necessitated the filing of their bankruptcy petition.

In congdering the Debtors postion, the facts of this case show that a large portion of their
unsecured debt wasmedicaly related, and that one of the Debtors receives minima monthly paymentsfrom
Socia Security Disability. (Doc. No. 1, Schedule F). Based, therefore, upon these facts, the Court does
not question that the organ transplant served as the primary catdyst underlying the filing of the Debtors
bankruptcy petition. Equdly important fromalega standpoint, the Sixth Circuit in In re Krohn specificaly
recognized the type of Stuationencountered by the Debtors, holding that among those factorswhichshould
be considered in determining a debtor’ s honesty for purposes of 8 707(b) is whether the debtor “was
forced into Chapter 7 by unforeseen or catastrophic events.” 1d. at 126.

Therefore, whendl isboiled down, the Court is |eft to decide whether the Debtors, inaccordance
withthe Sixth Circuit’ sdecisoninln re Krohn, acted “honestly” — thus entitling them to proceed withthar
bankruptcy — based upon these two opposite concerns: (1) the common sense assumption thet it would
be difficuit for people inthe Debtors' position, who net just over $3,000.00 per month, to innocently forget
that they have over $1,000.00 in monthly expenses; (2) but set againg this, the Court must take into
account that, based upon serious medical concerns, the Debtors were potentially preoccupied with other
matters, and thus did not fuly consder thar monthly expenses. After giving this matter careful
consderation, the Court comes to the conclusion that the weight of these competing concernstipsever so

dightly in the Debtors favor.
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First, § 707(b) is structured in such away that any reasonable doubts must be resolved in favor
of the debtor. Of primary importance, Congress set the bar of 8§ 707(b) high, modifying the word “abuse”’
with “subgtantia,” thus ensuring that the mere appearance of animpropriety ina case would be insufficient
to warrant a dismissal. 1n a like manner, 8§ 707(b) sets forth that “[t]here shal be a presumption in favor
of granting the relief requested by the debtor.” Findly, to prevent creditor overreaching, only the court or
the United States trustee is entitled to bring a8 707(b) action. Looked at together then, if boththe positive
and negative congderations bearing on dismissal under § 707(b) are roughly equd, as they appear to be
here, relief must be accorded to the debtor.

Second, bankruptcy courtsare courtsof equity; therefore, in the end, whether a debtor is entitled
to proceed with a bankruptcy caseis, by extension, an equitable matter. In re Krohn, 886 F.2d at 126
(holding that § 707(b) gives discretion to dismiss for abusive filing and alows bankruptcy courts to dedl
equitably withsuch debtors). Applied here, the Court, as already elaborated upon, has greet trouble with
the Debtors only providing what they term their “true expenses,” after the United States Trustee filed its
Motion to Dismiss. But, at the same time, the Court is dso cognizant of the fact thet if a dismissal were to
occur, the Debtorswould have the right to refile, and, presuming that their revised monthly expensefigures
are accurate, would likely be able to proceed with their new case. Thus, given what the Debtors have
aready been through, the Court does not fed that a just end would be served by dismissing this case.

Inreaching the conclusions stated herein, the Court has considered dl of the evidence, exhibitsand
arguments of counsd, regardless of whether or not they are pecificadly referred to in this Decison.

Accordingly, itis
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ORDERED that the Moation of the United States Trustee to Dismiss pursuant to 11 U.S.C.
§ 707(b), be, and is hereby, DENIED.

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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