UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe: )
) JUDGE RICHARD L. SPEER
Michad Barton )
) Case No. 03-3356
Debtor(s) )
) (Related Case: 03-35035)
Petsy Ramey )
)
Plantiff(s) )
)
V. )
)
Michad Barton )
)
Defendant(s) )

DECISION AND ORDER

This cause comes before the Court after a Trid on the Plantiff’s Complaint to determine the
dischargesbility of a debt arisng from the termination of the Parties marriage. The Plantiff brings her
complant pursuant to 11 U.S.C. § 523(a)(15) whichgenerdly excludesfromthe scope of abankruptcy
discharge marital debts which, athough not in the nature of support, arise from a separation or divorce.
At the conclusion of the Trid, the Court took the matter under advisement. The Court hasnow had the
opportunity to fully consder the matter, and based upon areview of the argumentsmade by the Parties,
together with the evidence presented, the Court, in accordance with Bankruptcy Rule 7052, makes the
following factud findings and legd condusions.



After more than 20 years, the marriage between the Paintiff, Patsy Ramey, and the
Defendant/Debtor, Michag Barton, wasterminated by ajudgment entry of divorce. During their marriage,
the Parties had become jointly indebted to the Internal Revenue Servicefor approximately $4,000.00 as
the result of delinquent taxes. Set forth in the court entry termingting the Parties marriage, and forming
the foundation of the instant action, was a provison that each Party was to be responsible for ther one-
haf share of the joint tax obligation and to hold the other Party harmless thereon.

In March of the year fdlowing the termination of their marriage, the Flantiff paid the Parties
obligation to the IRS in full which, because of interest and pendlties, had grown to $8,577.85. In order
to obtain the necessary funds to pay the tax obligation, the Plaintiff utilized a portion of those funds she
had obtained when she withdrew her entire interest in a state-sponsored pension plan.

As condderation for paying the Parties joint tax obligation, the Debtor entered into a
contemporaneous written arrangement whereby he agreed to pay the Plaintiff the sum of $4,288.00 —
representing his one-half share of the tax obligation — at the rate of $50.00 per month. Since entering into
this agreement, the Debtor has paid to the Plaintiff the sum of $750.00, leaving a baance due of
$3,538.00. In 2003, the Debtor filed a petition in this Court for relief under Chapter 7 of the United
Bankruptcy Code, thereafter seeking to discharge his outstanding obligation to the Plaintiff through the
commencement of the instant adversary proceeding.

DISCUSSION

In accordance with Bankruptcy Rule 7001(6), the Plaintiff has brought the ingtant adversary
proceeding seeking a determination as to the dischargesbility of a debt owed to her by her former
husband. Pursuant to 28 U.S.C. 8§ 157(b)(2), a proceedings brought to determine the dischargeability of
apaticular debt isacore proceedings over which this Court has been conferred with the jurisdictiond
authority to enter find orders. 28 U.S.C. § 1334.
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As taken from her complaint, the statutory basis for the Plantiff's action to determine
dischargesbility rests entirdly upon the exception to discharge contained in 8§ 523(a)(15) of the
Bankruptcy Code. Under this section, any debts which are incurred by a debtor during the course of a
separation or divorce or under a separation agreement or court order, and which do not otherwise fall
under the exception to discharge contained in 11 U.S.C. § 523(8)(5), are excepted from a bankruptcy
discharge. However, unlikethose marital debts covered by § 523(a8)(5), whichareabsolutdy barred from
the protections of abankruptcy discharge, the breadth of § 523(a)(15) islimited intwo important aspects.
First, amarital debt subject to § 523(a)(15) will till bedischargegbleif it can be shown that the debtor
does not have the “ahility to pay” the debt. 11 U.S.C. §523(a)(15)(A). Additiondly, amarital debt may
asobedischargedif, on balance, it canbe established that the benefit of discharging the debt * outweighs
the detrimental consequences to a spouse, former spouse, or child of the debtor[.]” 11 U.SC. §
523(a)(15)(B).

In making a determination as to whether the exceptions to nondischargeability set forth in
paragraphs (A) and (B) are applicable, it is the debtor who carries the burden of proof. Asaprdiminary
matter, however, it is the plaintiff who carries the initial burden to show that the debt is of the type
excepted fromdischarge under this section. Hart v. Molino (Inre Molino), 225 B.R. 904, 907 (6" Cir.
B.A.P. 1998). For both these evidentiary burdens, the preponderance of the evidence standard is
applied. Grogan v. Garner, 498 U.S. 279, 288-89, 111 S.Ct. 654, 112 L .Ed.2d 755 (1991).

Although not normdly a point of controversy, the Debtor hasrai sed alega issue pertaining to the
Raintiff’s compliance with her initid burden to establish the gpplicability of § 523(8)(15); specificdly,
while acknowledging that through the judgment entry of divorce he was required to pay one-haf of the
Paties tax obligation, it isthe Debtor’ s positionthat by executing an extraneous agreement —that is, not
contained inthe Parties' judgment entry of divorce— a novation occurred, thus subgtituting a potentialy
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nondischargesble debt for adischargeable debt. In the dischargesbility context, however, this Court has
previoudy addressed and then rejected the position that the execution of a subsequent agreement can
subgtitute an otherwise nondischargegble debt for a dischargeable debt — put in the vernacular, atiger
does not change its stripes. See Houston v. Cantrill (Inre Cantrill), 247 B.R. 429 (Bankr. N.D.Ohio
2000). In addition, when the Supreme Court was faced with the issue as to whether a subsequent
Settlement agreement, wherein prior state law claims for fraud werereleased, could negate the creditor’s
right to bring adischargesbility actionfor fraud under 8 523(a)(2)(A), the Court answered inthe negetive
gating, the “ settlement agreement and releases may have worked a kind of novation, but that fact does
not bar the [creditor] from showing that the settlement debt arose out of ‘false pretenses, a false
representation, or actual fraud,” and consequently is nondischargeable, 11 U.S.C. 8§ 523(8)(2)(A).”
Archer v. Warner, 538 U.S. 314, 323, 123 S.Ct. 1462, 1468,155 L .Ed.2d 454 (2003).

Consgtent, therefore, with these decisons, the Debtor's legd argument concerning the
ingpplicability of § 523(a)(15) must be rgected. A word of caution, however; this should not be taken
to mean, as will become evident later in this Court’s analys's, that the Parties extraneous agreement
regarding the Debtor’ stax lighility is not relevant; only that the agreement cannot be used to subdtitute a
dischargeable debt for a nondischargeable debt.

Turning now to the firg exception to nondischargeability as set forth in paragraph (A) of §
523(a)(15) — whether he hasthe “ability to pay” — thoseincome and expense figures submitted by the
Debtor to the Court show ashortfal in his monthly income of gpproximately $300.00. (Exs. A & B). To
make up this shortfdl, testimony was given to the effect that family members provide the Debtor with
financid help. Still, as reveded by the Plaintiff during cross examination, questions do exist asto overal
veracity of the Debtor’s testimony concerning his budget, specificaly his expenses. Noteworthy, the
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Debtor has aroommate who could make some contributions, abeit minor, to his household expenses,

a0, the Debtor has excessve outlays for things such as cigarettes and entertainment.

Under the “&bility to pay” test of § 523(a)(15), the sdlient question asked is whether a debtor,
after factoring in ther full income potential and then setting this againgt those expenses which are
reasonably necessary to be expended for support, has sufficient funds available to pay the marital debt.
Calabrese v. Calabrese (Inre Calabrese), 277 B.R. 357, 361 (Bankr. N.D.Ohio 2002). As applied
here, no dfirmative evidence of any strength was presented tending to show that the Debtor could
redigticaly increase hisincome. To the contrary, consdering his age and hedth, the Debtor will unlikely
be able to maintain any sort of job.

On the other side of the equation, while, for the reasons aready stated, questions do exist
concerning both the necessity and veracity of a few of the Debtor’s monthly expenditures, this much is
dill certain: most of thosemonthly itemized expenseslisted by the Debtor are both necessary and minimd.
For example, the Debtor lists $409.67 for rent and only $175.00 for food. Consequently, even if this
Court were to make certain downward adjustments in the Debtor’s needed monthly expenses, such
adjusments would not engble the Debtor, ater meeting life's basic necessities, to become fully
independent of the financia help now provided to him by family members.

Evenat itsmost procreditor interpretation, however, donationsfromfriendsor family are, at best,
tenuous. Therefore, in the absence of an extenuaing circumstance, — none of which exist here — such
donations should bediscountedinany 8523(a)(15)(A) andysis. Put into practice then, the Debtor cannot
be found to have the “ahility to pay” his marita debt because, dthough his required payments to the
Plantiff are minimal, the Debtor’ s monthly budget shows a negative baance when outside financid help
is discounted. As such, the Debtor has met his necessary burden under § 523(a)(15)(A). Accordingly,
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sincethe exceptions to nondischargeability set forth in paragraphs (A) and (B) of § 523(a)(15) areread
in the digunctive, the Plantiff is not entitled to rdy on this section to hold her debt againgt the Plaintiff
nondischargeable. Smith v. Shurelds (In re Shurelds), 276 B.R. 803, 807 (Bankr. N.D.Ohio 2001).

Asdluded to above, however, the Parties extraneous agreement, in which the Debtor agreed
to remburse the Plantiff for paying his outstanding tax obligation, till has relevancy in this case. Under
8§ 523(a)(14) it is provided: a discharge under 8 727 does not discharge an individua debtor from any
debt “incurred to pay atax to the United States that would be nondischargeable pursuant to paragraph
(D[.]” Thissection was added to the Bankruptcy Code through the Bankruptcy Reform Act of 1994,
and wasintended “toimpose alimitationon pre-bankruptcy substitution of a dischargegble obligation for
anondischargesble obligation.” American Express Centurion Bank v. Gavin (InreGavin), 248 B.R.
464, 465 (Bankr. M.D.Fla. 2000).

Although the Plantiff did not plead § 523(a)(14) as a ground for nondischargeability in her
Complaint, abankruptcy court, under itsequitable powers, may revise a pleading so as to conform with
the evidence presented. 11 U.S.C. 8§ 105(a). See also Fep.R.BANK.P. 7015(b) (amendments to
pleadings to conform with the evidence); Fen.R.BANK.P. 9005 (harmless error). Here, such equitable
circumstances exist. On the one side, the onus on the Plantiff islargeif the Debtor failsto abide by his
promiseto pay his portionof the Parties’ tax debt, the Rlaintiff having, at least in part, sacrificed her entire
pension to pay the Debtor’ stax debt to the IRS. On the other side, the Debtor has aready been put on
notice that the dischargeability of histax obligationwould be anissue, thus lessening any prejudice which
may befdl him.

Pursuant to a plain reading of the statute, § 523(8)(14) has two eements: (1) the debt must be
incurred to pay atax owed to the United States; and (2) thetax owed to the United States must otherwise
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be nondischargesble under § 523(a)(1). On these dements, bankruptcy law, in furtherance of its
underlying “fresh-gart” policy, generdly construes exceptions to discharge dtrictly againgt a creditor and
liberdly in a debtor’ sfavor. Rembert v. AT& T Universal Card Svc. Inc. (In Re Rembert), 141 F.3d
277, 281 (6™ Cir. 1998). See also 11 U.S.C. § 727(a) (putting forth that the court “shal” grant a
discharge unless). On the other hand, with certain types of debts— tax debts being one of them' —the
debtor is generdly required to bring an action to determine the dischargesbility of the debt. And, in the
absence of suchanaction, the debt cannot bedischarged. Jarrett v. Stateof Ohio, Dep't of Taxation,
293 B.R. 127, 133 (Bankr. N.D.Ohio 2002). See also United Sates v. Mathews (In re Mathews),
209B.R. 218, 221 fn.4 (B.A.P. 6" Cir.1997) (citingto § 523(c)(1) and sating, “[{]he Bankruptcy Code
permits but does not require the IRS to bring acomplaint to determine dischargeahility before it seeks
collectionfrom a taxpayer who hasbeen adebtor inbankruptcy.”). So asto dignthese competing policy
decisions, the burden of proof asto the applicability of § 523(a)(14)’s two eements will be dlocated as
follows The moving party will carry theinitia burden to establish that the debt at issue was incurred to
pay atax obligationowed to the United States. Once established, the burden will then shift to the debtor
to demongtrate that the underlying tax debt would be dischargeable under § 523(3)(1).

Ontheinitid burden, an obligationarisng soldy fromadivorce decree or other amilar insrument
to pay the tax debt of aformer spouse will not implicate § 523(a)(14). Thus, the Parties’ judgment entry
of divorce, and the obligation of the Debtor to pay his portion of the Parties tax obligation thereunder,
does not implicate § 523(a)(14). The key hereisthat § 523(a)(14) requires that a“debt” be “incurred”
to pay atax obligation. (emphasis added).

1

Besidestax obligations, other examplesof debtswherethe burdenis placed upon the debtor to bring
the action to determine dischargesbility include, debts for spousal or child support, § 523(a)(5);
governmentd fines and pendties, § 523(a)(7); and student loans, § 523(8)(8).
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Under its norma reading, the term “incurred” equates with avalitiond act. WessTer's |1, 621
(1984). In turn, a“debt” under bankruptcy law denotes aright to payment. 11 U.S.C. 88 101(5)/(12).
Inthe context of § 523(a)(14) then, for a“debt” to be “incurred” to pay atax obligation, abargained for
exchange mud exist — that is, a contractual relationship. Such is ingpposte, however, to an entry of
divorce, or even a separation agreement for that matter, which has at its underpinnings applicable
nonbankruptcy law on property distribution, not the parties' bargained for exchange.

By comparison, the Parties' extraneous agreement — wherein in exchange for paying his tax
obligation, the Debtor agreed to pay the Plaintiff $50.00 per month — has dl the indicia of a contractua
relationship. With respect to each other, the Plaintiff was under no legd obligation to pay the Debtor’s
share of histax debt to the IRS. Smilarly, while the Debtor was under alega obligationto pay his portion
of the tax debt, he was not obligated to pay the Plantiff $50.00 per month. As result, each party received
vauable congderation: The Rantiff through the assurance of future performance by the Debtor; the
Debtor by being relieved of his tax obligation to the IRS. Thus, for these reasons, the evidence as it
presently exists before the Court establishes that the Debtor’ s obligation to the Rantiff was “incurred’
to pay atax “debt” owed to the United States.

The Debtor thus now has the burden to establish that the tax debt at issue is otherwise
dischargeable under bankruptcy law. But given that no notice was provided to the Debtor that the
aoplicability of § 523(a)(14) would be put at issue, no evidence presently exists on this point.
Accordingly, due processrequiresthat the Debtor be afforded the opportunity to put forth evidence and
make arguments in support of his burden that the Parties underlying tax debt would have been
dischargegble under § 523(a)(1). Accordingly, before a find determination is made in this adversary
proceeding, the Debtor shdl be given the opportunity to respond to this issue.
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In reaching the conclusions found herein, the Court has considered dl of the evidence, exhibits

and arguments of counsd, regardless of whether or not they are specificdly referred to in this Decison.

Accordingly, itis

ORDERED that the Debtor, Michadl Barton, be giventwenty-one (21) days, commencingfrom
the date of the entry of this order, to respond to the matter raised in this Decison. The Plantiff, Patsy
Ramey, is thereafter permitted fourteendays (14), commencing fromthe filing of the Debtor’ s response,
to submit areply. Either party, within their dlotted time frame, may request that a hearing be scheduled

on the matter.

Dated:

Page 9



Ramey v. Barton
Case No. 03-3356

Richard L. Speer
United States
Bankruptcy Judge
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