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MEMORANDUM OPINION AND DECISION

This cause comes before the Court after a Trid on the Plaintiff/Debtor’ sComplaint to Determine
Dischargeability. At issue at the Trid waswhether the Debtor was entitled to receive a discharge of those
obligations she incurred to finance her higher education pursuant to the “undue hardship” standard set forth
in 11 U.S.C. § 523(a)(8). After considering the evidence presented at the Trid, aswell asthe arguments
made by the Parties, the Court, for the reasons set forth herein, declinesto grant the relief requested by the
Debtor.
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The Debtor/Plaintiff, BranwenLowe, isadivorced woman, 33 years of age. She hastwo children,
ages 17 and 13, for whomshe haslegd custody. Aslegd custodian, the Debtor receives monthly support
payments from the respective fathers of the children: $300.00 for the older child; and approximately
$600.00 for the younger child, part of whichis based upon payment for an arrearage of over $13,000.00.

On Jduly 29, 2003, the Debtor filed a voluntary petition in this Court for relief under Chapter 7 of
the Bankruptcy Code. Included in her petition were those obligations the Debtor incurred to finance her
higher education. Theseloans wereincurred by the Debtor during the 1990's to finance her undergraduate
work in psychology, for which she received aB.A.., and some postgraduate studies. For purposes of the
Trid held in the matter, it was established that the principa amount of her educationd loans was
$42,333.00, with a present outstanding balance, due to accruing interest and the impostion of various
finance charges, of over $80,000.00.

At the present time, the Debtor is employed by a government agency as avocationd specidigt, a
position she has maintained for the past fiveyears. I nthis position, the Debtor’ s monthly salary is$2,560.00
which, after accounting for mandatory deductions, amountsto $2,125.96 innet monthly income. Inaddition
to her dary, the Debtor is accorded with certain employee benefits, primarily, hedth insurance,
participationinapublic employeeretirement system, and the opportunity to receive periodic pay increases.
Although not presently, the Debtor has aso in the past supplemented her income by working a part-time
job.

Set againg her grossmonthly income, the Debtor put forththat her necessary living expenses, which

totaled $3,330.00, exceeded her income. While not acompletelig, itemized inthis total were the following
monthly expenditures: $650.00 rent; $144.00 Cable/Cel | phone/I nternet; $450.00 Medical/Dental ; $450.00
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Trangportation, exclusive of car payment; $200.00 Furniture Rental; $373.00 student loans; and $90.00
Cigarettes.

In seeking to have her sudent loans discharged, the substance of the Debtor’ s position centers on
her affliction with the following medica alments: (1) Posturd Orthodtatic Tachycardia Syndrome, known
as POTS, (2) Ddta Granule Storage Pool Deficiency, (3) Polycystic Ovarian Syndrome, (4) Bipolar
Disorder; (5) Fibromyagia; and (6) various neurological problems. Her children dso suffer from POTS
aswdl as Ddta Granule Storage Pool Deficiency. As aresult of these medica conditions, the Debtor put
forththat, despite having heathinsurance, she incurs gpproximately $450.00 inmonthly medical expenses.

11 U.S.C. 8 523. Exceptionsto Discharge

(@ A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this
title does not discharge an individua debtor from any debt—

(8) for an educationa bendfit overpayment or loan made, insured or
guaranteed by a governmentd unit, or made under any programfundedin
whole or in part by agovernmenta unit or nonprofit inditution, or for an
obligation to repay funds received as an educationa benefit, scholarship
or stipend, unlessexcepting such debt fromdischarge under thisparagraph
will impose an undue hardship on the debtor and the debtor's
dependentq| .

DISCUSSION
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Asbrought inher complaint, before this Court istheissue of whether, incontrast to the generd rule,
the Debtor is entitled to receive a discharge of her student-loan obligations. Pursuant to 28 U.S.C. 8
157(b)(2)(1), this matter isdeemed a core proceeding over whichthis Court hasthe jurisdictiond authority
to enter final orders. 28 U.S.C. § 1334.

Beginning in 1976, the Congress of the United States, based uponvarious policy concerns—e.g.,
perceived abuses, concerns for the insolvency of the student-loan program— determined that those loans
incurred by a debtor to finance a higher education should be excluded from the scope of a genera
bankruptcy discharge. In enacting this exception to discharge, however, Congress recognized that some
student-loan debtors were il deserving of the fresh-start policy provided for by the Bankruptcy Code.
Asaresult, Congress provided that adebtor could Hill be discharged fromtheir educationd loans if it were
established that excepting the obligations from discharge would impose an "undue hardship” upon the
debtor and the debtor’ s dependents. Grine v. Texas Guaranteed Student Loan Corp. (In re Grine),
254 B.R. 191, 196 (Bankr. N.D.Ohio 2000).

In determining whether adebtor has met the “undue hardship” standard of § 523(a)(8), the Sixth
Circuit Court of Appeds has applied,' dthough not actudly limited itsdf to the following three
consderations set forth in the semind cases on the matter, Brunner v. New York State Higher Educ.
Serv. Corp.:

1

Miller v. Pennsylvania Higher Educ. Asst. Agency (In re Miller), 377 F.3d 616 (6™ Cir. 2004);
Cheesman v. Tennessee Sudent AssistanceCorp. (Inre Cheesman), 25 F.3d 356 (6" Cir.1994);
Tennessee Sudent Assistance Corp. v. Hornsby (In re Hornsby), 144 F.3d 433 (6 Cir.1998).
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(1) The debtor cannot maintain, based on current income and expenses, a
‘minima’ standard of living for hersdf and her dependantsiif forced to repay the
loans,

(2) Additiond circumstances exigt indicating that the state of affairsis likely to
persst for aggnificant portion of the repayment period; and

(3) The debtor has made a good faith effort to repay the loans.
831 F.2d 395 (2" Cir.1987).

For these dements, the evidentiary burden is placed upon the debtor to establish the existence of each by
at least a preponderance of the evidence. Supka v. Great Lakes Educ. (Inre Supka), 302 B.R. 236,
242 (Bankr. N.D.Ohio 2003).

Turmning now to address the firg prong of the Brunner Test, the minimd standard of living
requirement, asit is known, centers on the policy that adebtor, after providing for his or her basic needs,
may not dlocate any of hisor her financid resourcesto the detriment of thair student-loan creditor(s). See
Rice v. United States (In re Rice), 78 F.3d 1144, 1149 (6" Cir.1996). Necessarily then, a court’s
andyss for this requirement will focus on two considerations. (1) a debtor’s income; and (2) those
expenseswhichare necessary for the debtor to meet hisor her basic needs. Floresv. U.S. Dep't of Educ.
(InreFlores), 282 B.R. 847, 854 (Bankr. N.D.Ohio 2002). Inlooking at income, a debtor is expected
to use their best efforts to maximize ther income within their vocationd profile. Floresv. U.S Dep't of
Educ. (InreFlores), 282 B.R. 847, 854 (Bankr. N.D.Ohio 2002). Withrespect to expenses, each case
is necessxily fact specific, subject to these parameters. a debtor need not live in abject poverty, but a
debtor is expected to do some belt-tightening and forego amenities to whichhe or she may have become
accustomed. Mitchamv. United StatesDep't of Educ. (InreMitcham), 293 B.R. 138, 144-45 (Bankr.
N.D.Ohio 2003).
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As applied here, the Debtor put forth a net monthly income, inclusve of child support, of
goproximately $3,000.00 per month. Set againg this, the Debtor itemized that her minima monthly
expenses are at least $3,330.00, thereby leaving her a monthly shortfal of over $300.00. The Couirt,
however, as just discussed above, does not have to accept at face vaue a debtor’ s enumerated income
and expenses. And should in appropriate circumstances adjust a debtor’ s income and expenses o asto
ensure that suchincome and expensesreflect atrue picture of the debtor’ s financid Stuation. Mitchamv.

U.S Dep't of Ed. (In re Mitcham), 293 B.R. 138, 144-45 (Bankr. N.D.Ohio 2003).

Inlooking at the pecifics of this case, the Court will not questionthe Debtor’ schoice of careers;
thus, removing fromthe table the issue as to whether she used her best effortsto maximize her income. The
same, however, is not true with respect to her enumerated expenses. First, the Court agrees with the
Defendant’ sassessment of events that some of the Debtor’ s expenses— suchas $90.00 for cigarettesand
$450.00 for trangportation expense exclusive of anauto payment — are either overstated or unnecessary.
Second, and even more problematic for the Court is the overdl veracity which can be attached to those
expense figures put forth by the Debtor.

The Debtor, according to her schedules, has no dgnificant assets, and at the Trid did not
adequately account for any potentia extraneous source of income. Yet, the Debtor put forth, in her
schedule J submitted into evidence, that her current expendituresexceeded her income. Thisis obvioudy
animpaossibility. Consequently, for purposes of dlocating evidentiary weight, it is difficult to properly gauge
with any accuracy the true state of the Debtor’ s financid affairs, an evidentiary weakness for the Debtor

as she, and not the Defendant, carries the burden of proof.

On the other hand, it is dso redized that no matter what modifications are made to the Debtor’s
expense figures, the Debtor’s budget is dill rdiant on her receiving regular child support payments. This
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clearly hasthe potentiad to put the Debtor inaquandary as such payments may not always be forthcoming;
in particular, it cannot be ignored that the father of one of the Debtor’s children is gpproximately
$13,000.00 inarrearson his obligation. As such, the Court finds it credible, athough ill to some degree
speculative, that the Debtor may not be gble to rely on a continuous and uninterrupted stream of child-
support payments. Nevertheless, evenassuming that this observation is sufficient to overcome those other
consderations which bear negaively on the Debtor’ s position —which is far from certain consdering, for
example, that her 17 year son will soon become emancipated — the point becomes moot because, asthe
fallowing will explan, the Debtor has not sustained her burden on either the second or third prong of the
Brunner Test.

The second prong of the Brunner test requires a showing that there exist additional circumstances
which show that the debtor’ s finenddly distressed State of affarswill persst for asignificant part of the
repayment period. Mitchell v.U.S. Dept. Education (InreMitchell), 210 B.R. 105, 108 (Bankr. N.D.
Ohio 1996). This dement implements the underlying purpose of the “undue hardship” standard of §
523(a)(8): to ensurethat the financia hardship the debtor is experiencing is actudly “undue,” as opposed
to the garden-variety financid hardship which, by definition, dl debtors who seek bankruptcy relief
experience. See 11 U.S.C. § 707(b) (requiring dismissal of case for abuse). Inarguing for her compliance
with this element, the Debtor rdied on those medica conditions she and her children suffer. In doing so,
it was put forth that her children’s medica needsrequire bothtime and out-of -pocket expenses. But more
importantly, the Debtor espoused that her medica conditions mean that her ability to work in the future is
not assured, referring this Court to the fact that on account of her medica conditions she is often absent
from work, thereby placing her job in jeopardy.

A debilitating medica condition, regardless of whether it is physica or mentd in origin, commonly
formsthebasisof an“undue hardship” anayss. Chimev. Suntech Student Loan (Inre Chime), 296 B.R.
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439, 445 (Bankr. N.D.Ohio 2003). All the same, the mere existence of amedica condition, no matter the
Sseverity, isinaufficdent to form the basis of “undue hardship” discharge. Instead, a strong nexus between
the medica conditionand itsadverse effect on the debtor’ s terms of employment (specificaly, adebtor’s
income) must be shown. Swinney v. Academic Financial Servs. (In re Swinney), 266 B.R. 800, 805
(Bankr. N.D.Ohio 2001).

To establish anexus, mere speculation will not suffice; for everyone, there exists a possibility that
amedica condition will arise that will adversdly affect a person’s terms of employment. Rather, a debtor
must come forthwith evidence showing that they presently have a medical condition suffidently debilitating
to affect thair ability to maintain employment, and that such a condition is unlikdy to improve. Seee.g.,
Green v. Sallie Mae Servicing Corp (In re Green), 238 B.R. 727, 737 (Bankr. N.D. Ohio 1999)
(debtor diagnosed with bipolar disorder entitled to hardship discharge of student loan debt). As an
evidentiary metter, however, before a medica condition may form the basis of an “undue hardship”
andyss, some corroborating evidence mugt be introduced to subgtantiate the debtor’s pogtion; an
averment asto his or her medica condition by a debtor, Sanding done, isinsufficient. Aswas previoudy
explained and et forth by this Court in Segel v. U.SA. Group Guarantee Servs. (Inre Segel):

... Inline with the Congressiond policy of making student loans more difficult to
discharge, substantia credible evidence must be given which supports the
exigence of the mentd illness. Although such evidence does not have to
necessarily consist of extensve expert testimony, such evidence should consist of
more than Smply bare dlegations; that is, whenever a debtor’ s hedth, whether
mental or physicd, isdirectly put at issue some corroborating evidence must be
givensupporting the proponent’ s position. For example, if properly authenticated,
letters from atreating physician could be utilized.

282 B.R. 629, 636 (Bankr. N.D.Ohio 2002).
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As corroborating evidence, the Court presently has before it a hard to read exhibit entitled
“Physcian Statement Regarding Employee’s Ability to Work” which is over two years old. (Ex. No. 1).
In this document, which appears to be signed by a nurse practioner, the Debtor’s medica condition of
POTS isnoted, together withcertaingenerd physicd limitations. Beyond this, however, the document does
not provide any indication as to the existence of her other medical problems, the severity of her medica
conditions or any diagnos's relaing to an opinion as to whether the Debtor’ s future ability to work is
threatened. To the contrary, the document notesthat the Debtor is* able to perform the essentia functions
of employeesposition.” Assuch, this document, sanding done, isinsufficient to corroborate the Debtor’s
testimony regarding her future ability to work.

Consequently, without any substantive evidenceto corroborate the Debtor’ s testimony regarding
her medica conditions, the Court mugt find that the Debtor has failed to sustain her burden under the
second prong of the Brunner Test. In this regard, the Court posits this question: Without more, would this
document, aong with the Debtor’ s sdf-serving tesimony, have been suffident to establish the right to
government benefitssuchas S.S.D. or Workman's Compensation? If not, what policy reasons compel that
bankruptcy law accept asgnificantly lower evidentiary threshold?

Thethird and fina prong of the Brunner Test looks to whether the “ debtor has made agood faith
effort to repay the loans.” Aswould be expected, of primary importanceinany andyss under this standard
is whether and then the extent to which the Debtor has made any payments on their student-loan
obligations. See, e.g., England v. United States of America (In re England), 264 B.R. 38, 50 (Bankr.
D.Idaho 2001) (“adebtor’s efforts to deal with unpaid students loansiis critical to showing good faith.”).
In this case, the Defendant acknowledged that it has recelved some payments, dthough sporadic, from the
Debtor. The Defendant, however, takes the postion that such payments were not voluntary, and thus
should not be factored into any good faith analyss.
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In line with the Defendant’ s pogtion, this Court has made a distinction between voluntary and
involuntary payments, withthe latter not bearing favorably onagoodfathandyss. Bruenv. United States
(InreBruen), 276 B.R. 837, 842 (Bankr.N.D.Ohio 2001); Boyd v. U.S Dep't of Educ. (In re Boyd),
254 B.R. 404 (Bankr.N.D.Ohio 2000). Typicdly, inthe student-loan Stuation, aninvoluntary payment will
arise as the result of a creditor intercepting a debtor’ stax refund, or, as occurs in other Stuations, by the
creditor garishingthe debtor’ swages. Thecircumstanceshere, however, are dightly different. The Debtor,
while dso having had her wages garnished, did make some minor payments on her student-loan debt, but
only after being threstened with collection action. The question, therefore, naturdly arises, are payments
made due to the threet of legd action, but not actudly the result of legd action, voluntary for purposes of
Brunner’ s good faith requirement?

Black’ sLaw Dictionary definesavoluntary act asone, “[u]nconstrained by interference; unimpeled
by another’ sinfluence; spontaneous; acting of onesdlf.” BLACK’sLAW DicTIONARY 1575 (6™ ed. 1990).
Webster’ sdictionary amilarly definesvoluntary as“[@risng fromone' sown freewill; Acting onone’ sown
intistive” WEBSTER' s || 1294 (1984). Facidly then, avoluntary payment envisons a payment made by
adebtor completely onther own accord; not, asisthe Stuationhere, under the direct threat of lega action
whichishighly indicative of a personwho had attempted to avoid repaying the debt. Asapoint of contragt,
adebtor who smply does not have the means to pay the debt, asthe Debtor here contends, could not have
been coerced into making a payment through the threat of lega action. The incongruity of the Debtor’s
payment history as againgt the good faith requirement becomes even more stark when viewed in light of
the purpose underlying the requirement: to ensurethat a debtor has acted responsibly toward the creditor
given that credit was extended without regards to the debtor’ s creditworthiness. Supkav. Great Lakes
Educ. (Inre Supka), 302 B.R. 236, 244 (Bankr. N.D.Ohio 2003).
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Stll, “good faith,” is an amorphous concept, being largely defined by factua inquiry. Laguna
Assocs. Ltd. P’shipv. Aetna Cas. & Sur. Co. (Inre Laguna Assocs. Ltd. P’ ship), 30 F.3d 734, 738
(6™ Cir. 1994) (interpreting ‘good faith’ as a basis to establish ‘cause’ to lift the stay). As such, payment
(or the lack thereof) is not aways digpositive of the issue, with other considerations possibly coming into
the mix. Here, mitigating in favor of afinding of good faith is the fact that the Debtor has made an effort to
maximize her earning potentid, even at times holding a second job. Also, in obtaining deferments, the
Debtor did not seek an immediate discharge of her educationd obligations. Mitcham v. United States
Dep't of Educ. (In re Mitcham), 293 B.R. 138, 148 (Bankr. N.D.Ohio 2003) (listing these factors,
among others, for acourt to consider in ng good faith.). Notwithstanding, these considerations are
completely offsat by two prominent festures of this case: (1) the Debtor did not firg attempt to participate
in the Income Contingent Repayment Program which bases repayment on income; and (2) the Debtor’s
current employment is directly traceable to her education, thus showing that the Debtor obtained atangible
benefit fromher educationa loans. 1d.; Stupkav. Great Lakes Educ. (Inre Stupka), 302 B.R. 236, 244
(Bankr. N.D.Ohio 2003) (discussing the income contingent repayment program).

In the find andyss then, since the Debtor failed to make any voluntary payments on her loan
obligations, and based upon the countervailing considerations that must be weighed againg those factors
pertaining favorably to her good fath, it isthe finding of this Court that the Debtor hasfailed to sustain her
burden under the third prong of the Brunner Test. Consequently, for this reason, together with her falure
to sustain her burden under the second prong of the Brunner Test, the Debtor is not entitled to an “undue
hardship” discharge of her student-loan debts.

In the absence of afinding of “undue hardship,” however, it has been the established practice of
this Court to consider whether a debtor may till be entitled to some rélief from their student-loan
obligations, suchas by apartia discharge of the debt. Although limited to the Situation where, despite not
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mesting the standard of 8 523(a)(8), the factua circumstances caled for an equitable adjusment of the
debtor’ s student-loan obligetions, the Court granted such relief on the premise that besides the obvious
bendfit to the debtor, the creditor could aso bendfit — by having an educationd debt liquidated at an
achievable threshold, the debtor had anincentiveto pay the debt, thereby preventing the debtor fromsamply
ignoring the debt atogether. As authority for this postion, this Court relied on § 105(a), not § 523(a)(8),
which provides, inreevant part, that a bankruptcy “court may issue any order, process, or judgment that
IS necessary to carry out the provisons of thistitle”

In Tennessee Sudent Assistance Corp. v. Hornsby (In re Hornsby), the Sixth Circuit Court of
Appeds approved of this practice, Sating:

Although the bankruptcy court should not have discharged the . . . entire student
loans, webdlieve it had the power to take action short of total discharge. We find
thisauthorityin 11 U.S.C. § 105(a), which permits the bankruptcy court to issue
‘any order, process, or judgment that is necessary or appropriateto carry out the
provisons of thistitle, solong as such act is consstent withthe Bankruptcy Act.
In a student-loan discharge case where undue hardship doesnot exis, but where
facts and circumstances require intervention in the financia burden in the debtor,
an dl-or-nothing treatment thwarts the purpose of the Bankruptcy Act.

144 F.3d 433, 438-439 (6™ Cir.1998) (internd citations omitted). The Sixth Circuit then went on to state:

We conclude that, pursuant to its powers codified in § 105(a), the bankruptcy

court here may fashion aremedy dlowing the Hornsbys ultimatdly to satisfy their

obligationsto TSAC while at the same time providing them some of the benefits

that bankruptcy bringsintheformof relief fromoppressive financid circumstances.
Id. a 440. The propriety of uilizing 8§ 105(a) as an independent source for the dischargeability of
educational loans was later reinforced by the Sixth Circuit inan unpublished opinion, wherein it was stated,

“based uponthis court’ s prior binding decisoninHornsby, we reject the overlay theory of the BAP infavor
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of the independent § 105 equitable grounds theory relied upon by the bankruptcy court.”"DeMatteis v.
Case W. Reserve Univ. (In re DeMatteis), No. 02-3003, 2004 WL 445167, a *9 (6" Cir. Mar.8,
2004).

Recently, however, the Sixth Circuit againtook up the matter asto the partia discharge of student
loans in bankruptcy, framing the issue to be addressed asthis:

The centrd issues of this appeal are . . . whether a bankruptcy court can rely on
8 105(a) to grant a partia discharge of student loan indebtedness and whether,
before a bankruptcy court grants suchadischarge, it must firg find that the portion
being discharged satidfies the ‘undue hardship’ requirement of 11 U.S.C. §

523(a)(8).

Miller v. Pennsylvania Higher Educ. Asst. Agency (In re Miller), 377 F.3d 616, 619 (6" Cir. 2004).
After discussng, in-detail, itsprior decisoninin re Hornsby, the Sixth Circuit in In re Miller rejected the
creditor’ scontentionthat partia dischargesinbankruptcy were not alowed, sating thet the “ assertionthat
a bankruptcy court must rely exdusvely on 8 523(a)(8) to grant any discharge of student loans in
bankruptcy must fall.” 1d. at 620. However, inlooking at the In re Hornsby decision, in conjuncture with
the powers of abankruptcy court toissue ordersunder 8 105(a), it noted that “ whatever equitable powers
remain in the bankruptcy courts must and can only be exercised within the confines of the Bankruptcy
Code’ and that “relying on 8 105(a) independently provides no rubric with which bankruptcy courts are
able to evduate whether to grant a partia discharge of student loan indebtedness to a debtor in
bankruptcy.” 1d. at 621-22, citing Norwest Bank Worthingtonv. Ahlers, 485 U.S. 197, 206, 108 S.Ct.
963, 99 L.Ed.2d 169 (1988).

Asaresult, the Sixth Circuit concluded that it “ cannot be true that Hornsby endorsed the ideathat,
while § 523(a)(8) setsthe conditionfor adischarge of sudent |oanindebtedness, abankruptcy court could
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rely on 8 105(a) to evade the plain language of that provision by granting a partia discharge for reasons
other than undue hardship.” Inre Miller, 377 F.3d at 621 (interna quotation omitted). Accordingly, the
Miller Court explicitly rejected its prior holding in the unpublished decision of In re DeMattels, Sating:
“ Section 523(a)(8) permitsthe discharge of student loans only upon a finding that denying such discharge
would impose undue hardship onthe debtor. Relying on 8105 to discharge student loan indebtedness for
reasons other than undue hardship impermissibly contravenes the express language of the bankruptcy
code.” Id. a 624 (internd citation omitted). Smply put, “the requirement of undue hardship must dways
apply to the discharge of studert loans in bankruptcy — regardless of whether a court is discharging a
debtor’s gudent loansin full or only partidly.” Id. at 622.

Although not directly stated inlnre Miller, theresult of requiring the existence of * undue hardship”
inapartid discharge andyssisto preclude providing such reief, as has been this Court’ s prior practice,
when it was beneficid or otherwise equitable from the perspective of the debtor. The following example
givenintheIn re Miller case helpsto illustrates why:

assume that a debtor owes $100,000 in student loans, and repayment of the full

amount would impose undue hardship on the debtor but repayment of $40,000

would not. Hornsby indicates that a bankruptcy court would discharge $60,000

of the debt, the amount for which repayment would impose an undue hardship.
Id. & 621. Obvioudy, in this Stuation, the debtor would liketo receive aful discharge of the student-loan
obligation. And such relief could be provided, the bankruptcy court having found that the repayment of the
$100,000.00 did, in fact, condtitute an “undue hardship.” Consequently, if the court were to require the
debtor to repay $40,000.00 of the debt, as this example shows, the bendfit of the partid discharge inures
not to the debtor, who would like to see the whole debt discharged, but instead solely to the benefit of the
creditor. A dight change inthe above facts, however, dso shows why it is now not possible for a court to

partidly discharge a student-loan obligation when it confers a benefit directly upon the debtor.
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Assume that, because a debtor did not establish their burden under just the second prong of the
Brunner Test, an “undue hardship” is not found to exist for purposes of repaying the $100,000.00 student
loan. Assume A0, that the equities of the case pertain favorably to a partid discharge of the debt under
the standard previoudly outlined by this Court? —e.g., the debotor acted in good faith and does not have the
present ability to pay the debt. In such a situation, the debtor, of course, would implorethis Court to grant
a partid discharge of the educationd debt, say to $40,000.00 as in the above example. And utilizing §
105(@) as anindependent source of rdief, as previoudy approved by the Sxth Circuit in In re DeMatteis,
would make such relief possible.

ThelnreMiller decison, however, makesit clear that apartial discharge can only be granted upon
afinding of an “undue hardship” as set forth§ 523(a)(8); inthe above example, thiswould mean, in order

2

Cases by this Court ether finding or addressingtheissue of a partia discharge under 8 105(a): Stupka
v. Great Lakes Educ. (InreSupka), 302 B.R. 236 (Bankr.N.D.Ohio 2003); Hall v. U.S. Dep't.
of Educ. (Inre Hall), 293 B.R. 731 (Bankr. N.D.Ohio 2002); Segdl v. U.SA. Group Guarantee
Servs. (Inre Segdl), 282 B.R. 629 (Bankr. N.D.Ohio 2002); Floresv. United Sates Dep't of
Educ. (InreFlores), 282 B.R. 847, 853 (Bankr. N.D.Ohio 2000); Kirchhofer v. Direct Loans(In
reKirchhofer), 278 B.R. 162 (Bankr.N.D.Ohio 2002); Bruenv. United Sates (Inre Bruen), 276
B.R. 837 (Bankr. N.D.Ohio 2001); Snvinney v. Academic Financial Servs. (In re Snvinney), 266
B.R. 800 (Bankr. N.D.Ohio 2001); Robbinsv. U.S. Dep’'t of Educ. (In re Robbins), 265 B.R. 763
(Bankr.N.D.Ohio 2001); Wilcox v. Educ. Credit Management (In re Wilcox), 265 B.R. 864
(Bankr. N.D.Ohio 2001); Berryv. Educ. Credit Mgmt. Corp. (InreBerry), 266 B.R. 359 (Bankr.
N.D.Ohio 2000); Miller v. U.S Dep't of Educ. (In re Miller), 254 B.R. 200 (Bankr. N.D.Ohio
2000); Grine v. Texas Guaranteed Sudent Loan Corp. (In re Grine), 254 B.R. 191 (Bankr.
N.D.Ohio 2000); Boyd v. U.S. Dep't of Educ. (In re Boyd), 254 B.R. 399 (Bankr. N.D.Ohio
2000); Fraley v. United States Dept. of Educ. (In re Fraley), 247 B.R. 417 (Bankr. N.D.Ohio
2000); Gammoh v. Ohio Sudent Loan Comn'n (In re Gammoh), 174 B.R. 707 (Bankr.
N.D.Ohio 1994).
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to lower the debt to $40,000.00, a finding as to the existence of an “undue hardship” in repaying the

$60,000.00 would have to be made. However, to provide such an equitable adjustment of the debtor’s
student-loan obligations would thenhaveto necessarily followthislogical progression: No “undue hardship”

exigsfor the debtor to repay a $100,000.00 student-loan obligation, but an “undue hardship” does exist

for the debtor to repay $60,000.00 of the educationa debt. |nother words, the decisionof the bankruptcy
court would be holding that, (1) on the one hand, a debtor can pay a$100,000.00 student-loandebt, but

(2) onthe other hand, the decisionwould aso hold that the debtor cannot pay $60,000.00 of that debt and

therefore, the debtor’ s student-loan should be reduced to $40,000.00. Thisis Smply anon sequitur; as,

when boiled down to its smplest terms, how can a person be found to be able to afford to pay a
$100,000.00 debt, but not a $60,000.00 debt.

Therefore, both in the ingtant matter and in any ensuing cases, this Court, based upon the Sixth
Circuit'sdecisonin In re Miller, will not invokeits equitable powers under § 105(a) so asto effectuate
apartid discharge of astudent-loan obligationwhen, as here, the bendfit of the relief isdirected toward the
debtor. Thus, while the equitiesin this matter ssemingly cal for an equitable adjustment of her student-loan
obligations, the Court cannot provide such rdlief as the Debtor has failed to sustain her burden under the
Brunner “undue hardship” test. In reaching the conclusions found herein, the Court has considered al of
the evidence, exhibitsand argumentsof counsd, regardless of whether or not they are specificaly referred

toin thisOpinion.

Accordingly, itis

ORDERED that those educationa obligations hed by the Defendant, ECMC, agang the
Paintiff/Debtor, BranwenL owe, be, and are hereby, determinedtobe NONDISCHARGEABLEDEBTS.
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ItisFURTHER ORDERED that this case, be, and is hereby, DISMISSED.

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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