UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe )
) JUDGE RICHARD L. SPEER
TwanaBoyd )
) Case No. 03-3488
Debtor(s) )
) (Related Case: 03-37160)
Dieter Weeber )
)
Faintiff(s) )
)
V. )
)
Twana Boyd )
)
Defendant(s) )

MEMORANDUM OPINION AND DECISION

This cause comes before the Court after a Trid on the Plantiff’s Complaint to determine the
dischargeability of adebt. The Plantiff brings this suit pursuant to three statutory exceptions to discharge:
11 U.S.C. 88 523(8)(2)(A), (8)(4) and (a)(6). At the concluson of this Trid, the Court permitted the
Parties to file Post-Tria Briefs, which both the Parties have now done. After reviewing these briefs,
together with dl of the evidence presented in this case, the Court, for the reasons that will now be
explained, finds that the debt at issue is Dischargeable under bankruptcy law.

FACTS
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The Pantiff, Dieter Weeber, and the Debtor/Defendant, Twana Boyd, met in 1995 after the
Pantff answered a personal ad placed by the Debtor (hereinafter the Parties will be referred to
respectively as the “Pantiff” and the “Debtor”). From this initid contact, the two began a rlaionship.
During the course of ther relationship, the Debtor borrowed $3,200.00 from the Plaintiff to start asmall
busness. Thisbusiness, however, later falled after which time the Debtor, in afiling previousin time from
the Debtor’ singant bankruptcy case, sought relief under Chapter 7. Based uponher bankruptcy discharge,
the Debtor ceased payments on her loan to the Plaintiff. At or around thistime, their relationship ended.

Some years later, and for reasons not entirdy clear, the Parties resumed ther rdationship. At
gpproximately the same time, the Debtor was looking to purchaseanew car. During adinner, the Plantiff
and Debtor discussed this future purchase. At thistime, the Debtor explained that she could only obtain
a high interest rate loan. The Plaintiff, with the bdlief that he could obtain a lower rate of interest by
financing the vehidle through obtaining a home equity loan, offered to lend the money needed to purchase
the car, inagting, however, that he retain alienin the vehicle.

To effectuate their agreement, the Raintiff drafted a preliminary note which outlined its purpose,
the amount to be borrowed ($19,150.00), and the fact that the note would be secured by the vehicle to
be purchased by the Debtor. The Parties, however, delayed drawing up afind agreement until the Plaintiff
could secure a home equity loan and thus would know the applicable interest rate. In the meantime, the
Plantiff utilized money fromabrokerage account to obtain the funds necessary to fund the purchase of the
auto.

At the time of the purchase, the Partiestook the preliminary agreement withthemto the dedership
where it was signed by the Debtor with a saes associate acting as awitness. During this transaction, the

Pantff requested that a lien be placed on the title but, for reasons uncertain, this could not be
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accomplished. Notwithgtanding, the Plaintiff till advanced the necessary money to purchasethe car, with
the title to the vehicle being placed exdusvely inthe Debtor’ s name. Based uponthis set of circumstances,
the Debtor agreed, as soonas practicaly feasble, to take the appropriate measures to have alien placed
on the vehicle in Plantiff’ sfavor.

Contrary to the Parties prdiminary agreement, however, and despite the Plantiff's repeated
requeststhroughlettersand phone cdls during the ensuing ten months, the Debtor made only four payments
ontheloanaobligation. In addition, the Debtor never took the appropriate measures to have the necessary
lien placed on the vehicle. In light of these breaches, the Plaintiff eventualy proceeded to take legal
measures againg the Debtor, thereafter obtaining a judgment for the outstanding balance of the loan in
December of 2002. Asthese eventswere occurring, the Debtor had only sporadic contact withthe Plantiff
which she attributed to her state of depresson. However, despite having infrequent contact, the Debtor
explained it was her understanding that her “ rdl ationship” withthe Plantiff was ill ongoing, and that based
upon their continued rdationship, her debt to the Plaintiff was to be forgiven or at the very least deferred.

In October 2002, the Debtor undertook to obtain a persona loan, seeking to use the car as
collateral. Atthistime, the Debtor discovered that, dthough titled in her name, she did not have physica
possession of thetitle to the car. Asaresult she applied for and then obtained a replacement title; failing,
however, to make any notation of the Plaintiff’ s interest inthe vehicle. Thereafter, the Debtor presented to
a finance company an unencumbered title to the vehicdle. The Debtor aso completed a loan agreement
which, contrary to the informationrequested, did not includeinformationabout a supposed lien in favor of
the Plantiff or the judgment pending against her. Based upon these representations, the Debtor was able
to obtain aloan with the finance company, who then placed afirst and best lien on the vehicle.
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In April 2003, the Raintiff, with police officers escorting him, went to the Debtor’s home to
repossessthecar. Due, however, to thefact that the Debtor had received areplacement titleto the vehicle,
the policeinformed the Plaintiff that title to the vehicle was indeterminate, and thus he could not repossess
the car that day. Notwithstanding, the Plaintiff at alater time, upon receiving a duplicate key from the car
dedlership, had atow company deliver the car to his house. Upondiscovering that her car was missng, the
Debtor cdled the police who informed her that the car wasinthe Plantiff’ spossession. The Debtor daims
that it was during these events that she first became aware of the judgment againg her. Shethen took steps
and was later successful in having the Plaintiff’ s judgment vacated.

On September 9, 2003, the Debtor, again, filed for protectionunder Chapter 7 of the United States
Bankruptcy Code. Inher bankruptcy petition, the Debtor listed the Plaintiff as a creditor. On December
2, 2003, the Plaintiff commenced this actionto hold his daim nondischargeable pursuant to 11 U.S.C. 88
523(a)(2)(A), 523(a)(4), and 523(a)(6).

LAW

(& A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this
title does not discharge an individua debtor from any debt—

(2) for money, property, services, or anextensgon, renewd, or refinancing
of credit, to the extent obtained by—

(A) false pretenses, afalse representation, or actud fraud, other
than a statement respecting the debtor's or an insder's financid
condiition;

(4) for fraud or defacation while acting in a fiduciay capacity,
embezzlement, or larceny;
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(6) for willful and mdidious injury by the debtor to another entity or to the
property of another entity[.]

DISCUSSION

In the indant case, the Fantff seeks a finding that his dam against the Debtor is a
nondischargesble debt. Pursuant to 28 U.S.C. § 157(b)(2)(l), this type of action is deemed a core
proceeding over whichthis Court hasbeen conferred with the jurisdictiona authority to enter find orders.
28 U.S.C. §1334.

The Paintiff brings his Complaint under three provisons of 11 U.S.C. § 523(a): (1)
§523(a)(2)(A), adebt arisng fromafdse pretense, afdserepresentation, or actua fraud; (2) § 523(a)(4)
adebt arisng fromfraud or defad cationwhile acting in afiduciary capacity, embezzlement, or larceny; and
(3) & 523(a)(6), a debt aisng from a willfu and malicious injury. Together, these sections of the
Bankruptcy Code implement the long-standing policy that only those debts which are honesty incurred are
entitled to the benefits of a bankruptcy discharge. FTC v. Austin (In re Austin), 138 B.R. 898, 903
(Bankr. N.D.IlI. 1992). However, so asto aso further the fresh-start policy of the Bankruptcy Code, these
exceptions are narrowly construed. See, e.g., Griffith, Srickler, Lerman, Solymos & Calkinsv. Taylor
(InreTaylor), 195 B.R. 624, 627 (Bankr, M.D.Pa). 1996. Inconformancetherewith, the Plaintiff bears
the burdento establish, by apreponderance of the evidence, the gpplicability of these sections. Saniunas
v.Ddlide (Inre Ddide), 281, B.R. 457, 463 (Bankr.D. Mass2002). The Court will now addressthese

sections in turn.
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Inorder to sustain a cause of actionunder § 523(a)(2)(A), the creditor must establishthe existence
of the five common law eements of fraud. Chase Manhattan Bank v. Alnajjar, (In re Alnajjar), 276
B.R. 844, 848 (Bankr. N.D. Ohio 2002). Thesedementsare: (1) the debtor made afalse representation;
(2) the debtor knew such representation to be false at the time they were made; (3) the representationwas
made withintent to deceive the creditor; (4) the creditor justifiably relied onthe representation; and (5) the
creditor’ slosswasthe proximate result of the misrepresentationhaving beenmade. Bernard Lumber Co.
v. Patrick (InrePatrick), 265 B.R. 913, 916 (Bankr. N.D.Ohio 2001). Asiscommon, only eements
three and four areindispute: whether the Debtor acted withthe requisite intent to defraud and whether the
Faintiff was judtified in relying on the Debtor’ s representation.

At the center of the fraud exceptionto discharge under § 523(8)(2)(A) is the element of intent. In
Stuations such as this where a debtor obtains goods or services on credit, a debtor will befound to have
acted withthe requigiteintent to deceive a creditor when, at the time the debt wasincurred, it is established
that the debtor never had any intention of repaying the debt. Clyde-Findlay Area Cr. Union v. Burwell
(Inre Burwell), 276 B.B. 851, 854 (Bankr. N.D.Ohio 2002). As it gpplies to this inquiry, the Sixth
Circuit Court of Appeds has held that a debtor’s intent must be measured by a subjective standard.
Rembert v. AT & T Universal Card Servs,, Inc. (In re Rembert), 141 F.3d 277, 281 (6™ Cir. 1998).
However, because rardly, if ever, will a debtor admit to acting with the intent to defraud, circumdantia
evidence may il be used and is usualy necessary to establish what the debtor’ s state of mind wasat the
time of thedleged fraud. Inthisregard, an examination of the traditiona badges of fraud —i.e,, thetiming
of the event — is hdpful. In looking a such indicia of fraud, a court may consder not only information
relating to the debtor’s conduct at the time of the representation, but also any evidence relating to a
debtor’ ssubsequent conduct, to the extent that such conduct providesanindicationasto the debtor’ s state
of mind at the time of the actionable representation. In re Patrick, 265 B.R. a 916. Findly, oncedl of

Page 6



Weeber v. Boyd
Case No. 03-3488

the evidence is produced, a bankruptcy court must then determine whether the circumstances, as viewed
in the aggregate, present a picture of deceptive conduct by the debtor. 1d. at 916-17.

The Fantiff’s position concerning the Debtor’s md intent focuses on events subsequent to the
Parties transaction. Of primary concern, the Plantiff pointed to the fact that the Debtor, contrary to the
Parties agreement, failed to take the necessary stepsto have the Plaintiff’ s lien perfected. And, facidly
the Court agrees this is indicative of fraudulent intent; a debtor who, shortly after the exchange of
congderation, fals completely to make any atempt to work with the creditor is likdy not entering the
transaction honestly. However, additiond factsin this case show that thisis not the full story.

To begin, contrary to the picture painted by the Flantiff, the Debtor did not completely disappear
out of his life so as to make the findization of ther agreement impossible. Rather, there were ten or so
socid meetings that occurred between the Parties after the purchase of the vehicle. During this period of
time, the Flantiff appearsto have forgone any attempt to ether perfect the lienonthe vehicle, draft the find
agreement, or collect on the loan. In turn, this supports the Debtor’ s assertion thet if their ‘relationship’
continued, then her debt would be forgiven or at the very least she would have a grace period for paying
back theloan. Given, therefore, this socid arrangement, it is difficult for the Court to make an accurate
assessment as to whether the Debtor wasintentionally duding her responsibility or whether the Debtor and
the Plaintiff were seeking, based upon the progression of ther “reaionship,” anovationasto ther origind
agreement.

In addition to the above conduct, the Plaintiff continued his argument by pointing to the Debtor’s
act of acquiring a subsequent persond loan using, in violation of their agreement, her vehicle as collaterd.
However, again, any inference of fraud that may be derived from this act is called into questionby the fact
that the Debtor made a further payment to the Plaintiff after obtaining the persond loan. Importantly, this
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payment does not appear to have been made under duress. For example, it was apparently made without
the knowledge of the state court actionthat the Plaintiff had commenced againgt her. This evidence, thus,
tends to show alack of any direct correlation between the Debtor borrowing money from the finance
company and the nonpayment on the Plaintiff’sdaim. The further payments dso raise this question: If the
Debtor intended to deceive the Plantiff, why did she continue to make payments, dbeit not an sgnificant

amount, on the debt?

When set againg the maximthat doubts concerning dischargeability should beresolved infavor of
the debtor, the Court, athough finding it arather dose call, finds that the above mitigating considerations
aufficently refute the prima facie case the Rantiff made againg the Debtor for fraudulent intent. As a
result, the Court cannot find thet the Plaintiff has carried hisburdenunder 8 523(a)(2)(A). However, even
assuming for argumentetive sake that this were not the case, as the following will explain, the Plaintiff has
aso falled to meet his burden under the fourth common law element of fraud: Reliance.

InField v. Mans, the Supreme Court of the United States held that the standard of reliance needed
under 8 523(a)(2)(A) isthat of judtifiable, as opposed to the higher standard of reasonable reliance. 516
U.S.59, 74-75, 116 S.Ct. 437, 446, 133 L.Ed.2d 351 (1995). Thedifferencebetweenthetwo standards
is that the former is subjective, wheress the latter standard is objective. In Eugene Parks Law
Corporation Defined Benefit Pension Plan v. Kirsh (In re Kirsh), which was favorably cited by the
Supreme Court in Field v. Mans, the Ninth Circuit Court of Appedls explained judtifiable rdiance as this

1

Bellco First Fed. Credit Union v. Kaspar (In re Kaspar), 125 F.3d 1358,1361 (10™ Cir. 1997).
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the standard is not that of the average reasonable person. It is amore subjective
gtandard which takes into account the knowledge and relaionship of the parties
themsdves. Thus, apersonof norma intelligence, experience and education may
not put faith in representations which any such norma personwould recognize at
once as prepogterous. At the sametime, the standard does protect the ignorant,
the gullible, and the dimwitted, for no rogue should enjoy his ill-gotten plunder for
the Imple reasonthat hisvictimisby chanceafool. On the other hand, if aperson
does have special knowledge, experience and competence he may not be
permitted to rely on representations that an ordinary person would properly
accept. In other words, while reasonableness of behavior is afactor in the mix,
it isonly afactor. The more precise question iswhether the person who clamsto
have been gulled was justified in reying.

973 F.2d 1454, 1459 (9" Cir. 1992) (internd citations and quotations omitted).

As applied here, the evidence presented shows that the Plaintiff had special knowledge of the

Debtor’ sfinancid Stuation and the possihility of nonpayment due to the fact that on a previous occasion
he had loaned her money. Tdling in thisregard, the circumstances of the earlier loan were very smilarly

to the present one; the Debtor, upon finding hersaf unable to pay, filed bankruptcy and obtained a
discharge from the Plaintiff’s claim, theresfter declining to take advantage of 11 U.S.C. 8§ 524(f) which
providesthat nothing “ prevents a debtor from voluntarily repaying any debt.” Hence, withthe more recent

loan, the FAlantiff had to acutely appreciate the risk involved inloaning the Debtor money. But Hill, Sx years
later, upon finding the Debtor in a vulnerable position, inasmuch as she could only get a high interest rate
loan for a car, the Plaintiff nevertheless agreed to again loan her more money.

Inresponseto this conduct, which has € sewhere beendescribed as naf, the Rlantiff put forththat
he wasjudtified inrdying uponthe Debtor’ s representati on of repayment because he wasto have a security
interest inthe car. While possibly a vdid point, this statement mugt fal here because when the Plantiff
discovered that aliencould not be placed onthe vehidein hisfavor, he dill continued withthe transaction,
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loaning the Debtor in excess of $19,000.00. Explained differently, when the terms of the Parties
agreement could not be fully effectuated —i..e., by having alienplaced on the vehicle — and the Plaintiff had
the opportunity to terminate the transaction, he declined to do so.

Based uponthe above observations, the Plantiff is not the picture of anaive suitor who got duped.
Rather, it is this Court’s judgment that the Plaintiff possessed the specia knowledge the Supreme Court
in Field anticipated when they set down in their Opinion that judtifigdle rdiance is not without its limitsin
that a personis* required to use his senses and cannot recover if he blindly relies upon a misrepresentation
the falsity of which would be patent to him.” Field, 516 U.S. at 71. Aswill now be briefly explained, the
Plaintiff’s causes of action under 88 523(8)(4) and (6) also lack meit.

Under 8§ 523(8)(4), there are three possible types of debts that will be excepted from discharge:
(1) debtsfor fraud or defacation while acting in afiduciary capacity; (2) debtsfor embezzlement; and (3)
debtsfor larceny. Inturn, 8 523(a)(6) provides that a debtor’ s discharge must be denied when there has
been a “wilful and mdidous injury by the debtor to another entity or to the property of another entity.”
Except for the defa cationexceptionsto discharge, whichrequiresthe existence of a“fiduciaryrelaionship,”
al these groundsfor nondischargestility, whether under 8 523(8)(4) and (6), have an eement in common
with § 523(3)(2)(A): the existence of scienter — the specific intent to actualy do harm. In re Stephens,
51 B.R. 591 (B.A.P. 9" Cir. 1985).

As applied to this case, however, no assertion was made, and none could be discerned, that a
“fiduciary rlationship” existed between the Rantiff and the Debtor. More importantly, besides the
evidence just discussed rdating to the Debtor’ s fraudulent intent under 8 523(a)(2)(A), no additional
evidence was presented concerning the Debtor’s intent that was specific to either § 523(a)(4) or §
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523(a)(6). Accordingly, asthe Plantiff failed to establishaspecific intent to do harmunder § 523(a)(2)(A),
the Plaintiff’s case must likewise fail under both 88 523(a)(4) and (6).

On afind point of order, the Plantiff included in his pleadings a cause of action to deny the
Debtor’'s discharge under 11 U.S.C. § 727(a)(4). However, the evidence presented at Tria did not
subgtantively address this cause of action and thus will not be discussed. In reaching the conclusionsfound

herein, the Court has consdered al of the evidence, exhibits and arguments of counsdl, regardless of

whether or not they are specificaly referred to in this Opinion.

Accordingly, itis

ORDERED that the loan obligation of the Defendant, Twana Boyd, to the Plaintiff, Dieter
Weeber, be, and is hereby, determined to be a DISCHARGEABLE DEBT.

ItisFURTHER ORDERED that the Plaintiff’s Complaint be, and is hereby, DISVIISSED.

Dated:
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Richard L. Speer
United States
Bankruptcy Judge
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