UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

In Re )
) JUDGE RICHARD L. SPEER

Robert Knapik )
Case No. 02-3346
Debtor(s)

(Related Case: 02-34078)
Automated Handling, et d.
Plantiff(s)

V.

N N N N N N N N N

Robert Knapik )

N—r

Defendant(s) )

MEMORANDUM OPINION AND DECISION

This cause comes before the Court after a Trid on the Plantiffs Complaint to Determine
Dischargesbility. The Plaintiffs bring their complaint pursuant to 11 U.S.C. §8 523(a)(2), (4) and (6). At
the Trid, the Parties were afforded the opportunity to present evidence, and make any argumentsthat they
wished the Court to congder in reaching its decision. This Court has now had the opportunity to review
the arguments of counsd, the evidence presented at Trid, as wel as the entire record in the case. Based
upon that review, and for the following reasons, the Court finds that insufficient grounds exist to make a
finding of nondischargeghility. Accordingly, the Plaintiffs' complaint will be Dismissed.
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The Plantiff/Creditor, Jeffrey Miller and the Defendant/Debtor, Robert J. Knapick (hereinafter
referred to as the “ Debtor”), were formerly engaged in business together, operating under the corporate
name of Automated Handling & Metalfab, Inc. (hereinafter “ Automated”). Automated, who is a coplantiff
in this case, was formed jointly by Mr. Miller and the Debtor in the summer of 1992 when both men |eft
their previous place of employment, Innovative Handling (hereinafter “Innovative’). While in business
together, the Debtor held the position of President and Treasurer, while Mr. Miller held thetitle of Vice
President and Secretary.

In sarting their business together, both Mr. Miller and the Debtor relied upon certain proprietary
information of their former employer, Innovative. In more detail, the Debtor took technica drawingswhile
Mr. Miller took vendor and customer lists. The Debtor was aso able to obtain a large account with a
business known as Fiberlite, with whom he had maintained aworking relaionship while an employee of
Innovative. Inaddition, it was pointed out that severa employeesof Innovative left the company to go work
for Automated.

After severa years of being inbusiness together, problems of apersona nature arose betweenthe
Debtor and Mr. Miller. This eventudly led, in accordance withaprior “Buy/Sdl” agreement executed by
the Parties, to Mr. Miller tendering and thereafter the Debtor accepting an offer fromMr. Miller to buy his
interest in Automated for the sum of $200,000.00. Asapart of this dedl, the Plantiffs were entitled to setoff
againg the purchase price the amount of any property or other proprietary information taken from
Automated. On January 13, 1997, this deal was consummated at Automated's place of business; at this
time, but not before, the Debtor ceased his role with Automated as both an employee and a corporate
officer.
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Immediately after leaving Automated, the Debtor commenced employment witha company he had
formed the month prior named Advanced Conveyor Systems, Inc. (hereinafter referred to as Advanced).
In forming this new company, the Debtor, smilar to both of the Parties' prior practices when leaving
Innovative to form Automated, relied upon and utilized information and resources that were related to the
operation of Automated. For amplicity sake, the types of information and resources utilized from
Automated can be broken down into three different groups: (1) a computer disk containing backed-up
drawings of project plans, (2) employees of Automated who left to go to work for the Debtor at
Advanced; and (3) information concerning Automated' ssuppliersand customers. Asit regards the latter,
an important component of this case was that upon his departure—and even just prior thereto — Fiberlite
began doing business with the Debtor’ snew business, Advanced. To alarge measurethiswasazero-sum
game, with any gain in business enjoyed by Advanced coming at the direct expense of Automated, who
in the ensuing months experienced a precipitous decline in business from Fiberlite.

OnJdune 19, 2002, the Debtor filed a petition in this Court for relief under Chapter 7 of the United
States Bankruptcy Code. Prior to filing his petition, the Debtor sold hisinterest in Advanced to a newly
formed businessknown as Advanced Metalfab, withwhomthe Debtor, athough having no equity interest,
continued to maintain an employment relationship. On February 19, 2004, the Trid on the ingtant matter
was held.

DISCUSSION

The matter before the Court isa determinationasto the dischargeability of a debt. Pursuant to 28
U.S.C. 8 157(b)(2)(]), this is a core proceeding over which this Court has been conferred with the
jurisdictional authority to enter find orders. 11 U.S.C. § 1334.
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Although no exact amount has yet been liquidated, it is the Plantiffs position that the Debtor’s
actionsin leaving Automated — such as by taking project drawings, customers, and employees—giverise
to a debt that is nondischargesble under one or dl of paragraphs (2), (4) or (6) of § 523(a). Respectively,

these sections provide:

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this
title does not discharge an individua debtor from any debt—

(2) for money, property, services, or anextenson, renewd, or refinancdng
of credit, to the extent obtained by—

(A) fase pretenses, afadse representation, or actud fraud, other
than a satement respecting the debtor's or an ingder's financid
condition;

(4) for fraud or defacation while acting in a fiduciay capacity,
embezzlement, or larceny;

(6) for willful and mdidiousinjury by the debtor to another entity or to the
property of another entity[.]

These exceptions to dischargesbility help to implement the Congressiond policy that bankruptcy
isonly for the honest, but unfortunate debtor. Y et, to dso ensure that the Congressiona policy infavor of
providing a debtor withafresh-gart isfurthered, the party moving for nondischargeability bears the overal
burden of persuasion to establish the applicability of each of these statutory exceptions to discharge.
Bradenberger v. Chinnery (In re Chinnery), 196 B.R. 836, 837 (Bankr. W.D.Mo. 1996). For this
purpose, a preponderance of the evidence standard is applied. Grogan v. Garner, 498 U.S. 279, 111
S.Ct. 654, 112 L .Ed.2d 755 (1991).
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Generdly spesking, a common thread runs through al three grounds put forth by the Flaintiffs to
establish the nondischargeability of its unliquidated dam againg the Debtor: the intent (or reckless
disregard) to cause the harm committed. An act of defalcation, as excepted from discharge in paragraph
(4) of §523(a), however, is anexceptionto the rule, being defined, without reference to a debtor’ s Sate
of mind, as Imply the fallureto adequately account for entrusted funds. MPC Cash-Way Lumber Co. v.
Callins (Inre Callins), 266 B.R. 123, 128 (Bankr. N.D.Ohio 2000). In light of this lower standard of
proof, the Plaintiffs put greet emphasis on establishing the gpplicability of this exception to discharge.

Proceduraly, the issue of defd cation was first submitted to the Court by the Parties on aMotion
for Summary Judgment. ThisMotion, however, was denied on the basis that, even if an act of defdcation
exiged, insufficient evidence had been presented to establish a necessary condition precedent: under the
expresslanguage of 8§ 523(a)(4), adebt arising from an act of defd cationis only excepted fromdischarge
if there dso exids a “fiduciary relationship.” In coming to his decision, this Court relied upon a series of
cases issued by the Sixth Circuit Court of Appeas which adopted a narrow interpretation of the term
“fiduciary cgpacity,” holding thet, in addition to afiduciary relationship, there must also exist a specific res
hdd inether anexpressor technical trust. Carlide Cashway, Inc. v. Johnson (Inre Johnson), 691 F.2d
249, 251 (6" Cir.1982); Capitol Indemnity Corp. v. Interstate Agency, Inc. (Inrelnterstate Agency,
Inc.), 760 F.2d 121 (6™ Cir.1985); R E. America, Inc. v. Garver (InreGarver), 116 F.3d 176 (6™ Cir.
1997).

Looking now at the above legd standard in light of the evidenceput forth at the Trid, it has been
clearly shownthat acts of defalcation have occurred; while an officer of Automated, the Debtor undertook
actions whichwereknowingly detrimental to the company. See Thompson v. Central Ohio Cdllular, Inc.,
93 Ohio App. 3d 530,540, 639 N.E.2d 462, 468 (1994) (under Ohio law, acorporate officer isgenerdly
a fiduciary to the shareholders). The difficulty again here, however, is the lack of proof concerning the
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existence of an express or technicdl trust so asto giverise to thefiduciary prerequisite of 8§ 523(a)(4). In
more detall, the record in this case is devoid of the necessary components comprising an express or
technicd trust: (1) anintent to creste atrust; (2) an ascertainable trust res; (3) defined fiduciary duties; and
(4) that the trust be imposed or come into existence prior to and without reference to the wrong which
created the debt. Ulmer v. Fulton, 129 Ohio St. 323, 339-340, 195 N.E. 557 (1935); N.P. Deoudes,
Inc. v. Shyder (In re Shyder), 184 B.R. 473 (D.Md.1995). Thus, without the existence of atrug, the
defd cation exception to discharge under 8 523(8)(4) is not available to the Plaintiffs, causng theissuein
this case to turn and become focused on the Debtor’ s intent.

In looking a his intent, it can be clearly gleaned from the facts of this case that the Debtor, in
terminating his relationship with Automated and Mr. Miller, undertook actions that inured to his benefit
while at the same time sarving to harmthe Plantiffs Toreiterate, thesesalf-serving acts involved the Debtor
gopropriaing drawings and customer/vendor lists from Automated; the Debtor convincing some of
Automated’ s employees to switch employment to his newly formed corporation, Advanced; and causing
Fiberlite, which had been amgor account for Automated, to follow him to his new place of business.

Alone, however, the commission of such sdlf-sarving acts, despite any effect of harm, does not
automaticaly lead to a finding of nondischargeahility under any of the statutory exceptions to discharge
cited to by the Flantiffs, ergo, paragraphs (2), (4) or (6) of 8 523(a). Instead, while each of these statutory
exceptions to dischargesbility is gpplicable inadightly different context, their lowest common denominator
is the same: scienter — that is, a specific intent to actualy do the harm, whether it is an intent to
defraud/deceive under § 523(a)(2), an intent to misappropriate another’ s property under 8523(a)(4); or
the intentiona injury to another’s property under 8 523(a)(6). Inre Sephens, 51 B.R. 591, 595 (B.A.P.
9" Cir. 1985).
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From an evidentiary standpoint, the existence of scienter is normally established by the use of
circumdantid evidence, as opposed to direct evidence, given that a debtor is unlikely to admit the
perpetration of a wrongful act. Although each Stuation is unique, hdpful in this regard are some of the
traditional indida of fraud — e.g., supicious timing of events, insolvency, trandfers to family members or
other indders. EDM Machine Sales Inc. v. Harrison (In re Harrison), 301 B.R. 849, 855 (Bankr.
N.D.Ohio 2003) (discussing the matter inthe context of an action brought under § 523(a)(2)) In the end,
however, suchan andysss, as hed by the Sixth Circuit, should not be one of “factor-counting,” but rather
an inquiry into whether al the evidence leads to the conclusion that it is more probable than not that the
debtor acted with the requisite intent. Rembert v. AT & T Universal Card Servs,, Inc. (In re Rembert),
141 F.3d 277, 282 (6™ Cir.1998) (again, discussing the matter in the context of an action brought under

§523(8)(2)).

When available, an examinationof any agreement or understanding between the respective parties
isa natural garting point in ascertaining the existence of an improper intent. Here, of Sgnificance, isthe
following provison of the Parties Buy/Sdll Agreement:

[t]he Hling shareholder shall be entitled to receive al persond property in his

office[.] To the extent any of the items are the property of the Corporation, and

not the persona property of the sdlling shareholder, the digtribution of said items

shall be treated as compensation to the salling shareholder.”
(emphasis added). In giving this provison a reasonable interpretation, it can be concluded that the
appropriationof corporate assets by the Debtor, besides being permissible, wasspecificaly contempl ated.
Although the Debtor wasrequired to treat gppropriated property as compensation —which he admittedly
did not do —the falureto comply therewithmerdly created a debt, not necessarily a nondischargeable debt.
What is dso contextualy important here is what was not said intheir business arrangement; the Parties did

not set forth an agreement not to compete or otherwise not to disclose corporate trade secrets.
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Putting things together then, since the utilization of corporate assets and resources, as opposed to
being forbidden, was specificdly permitted, no inference of fraud will arise smply because the Debtor
utilized corporate assets and resourcesto his benefit, notwithstanding any negative consequences that later
befdl the corporation. Inthisregard, itisobserved that scienter will not be inferred, especialy inthe context
of a business transaction, merdy because a business dedl is disadvantageous or otherwise one-sided.
Further mitigating againg the existence of any intentiond wrongdoing on the part of the Debtor are the

following congderations.

Firgt, with regard to the Fiberlite account, it is the Plaintiffs position that this account was solen.
Contrary to this position, however, the evidence shows that Fiberlite's loydty was with the Debtor
persondly. As was stated by Mr. Ferguson, aprincipa of Fiberlite, at the Trid, “Where Bob [Debtor]
went iswhere | took my work.” Moreover, the tetimony elicited at the Trid reved ed that the Debtor was
the person mainly responsible for maintaining and servicing the account with Fiberlite. The more logicd
concluson, therefore, is that rather than “seding” Fiberlite as a customer, Fiberlite amply chose, as

customers are dways free to do, to conduct its business with the Debtor and not Automated.

Second, Fiberlite had previoudy transferred its business to Automated when both the Debtor and
the Flantiff, Mr. Miller, left Innovative to form Automated. Thus, Mr. Miller isin this case complaining of
acts that, in essence, he had previoudy practiced and condoned. The same is true for other acts the
Faintiffs now complain of —eg., taking customer/vendor lists, employees. While past misconduct cannot
be used to justify present misconduct, this state of affairs does lend credence to the conclusion that the
Debtor’s actions in leaving Automated, as opposed to being dishonest, were Smply representative of a

normal course of business dedling and practice between the Parties.
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Findly, and measurably incongstent with an intent to cause injury, thereisno evidenceinthis case
that the Debtor actudly deprived Automated from the use of its property — whether it was drawings or
customer/vendor ligs. Instead, the Debtor smply made copies of these items, leaving the originds with
Automated. Nor did the Debtor actively prevent the Plaintiffs from retaining customers, or for that matter
employees. Rather, the Debtor amply offered a better ded to some of the PaintiffsS customers and

employees.

Therefore, based onthe foregoing reasons, the weight of the evidence presented inthis case does
not support a finding that the Debtor acted with an intent to cause injury to the Plaintiffs as applied to
paragraphs (2), (4) or (6) of 8 523(a). Instead, the picture painted in this case is Smply one of parties
engaging in acceptable business competition. The well-established rule, however, is that inthe absence of
fraud or another explicit authority to the contrary, a court should not interfere with freedom of trade and
genera business competition. See, e.g., Hyde Park Clothesv. Hyde Park Fashions, 204 F.2d 223, 225
fn.7 (2" Cir.1953), cert. denied 346 U.S. 827, 74 S.Ct. 46, 98 L.Ed. 351 (1953).

I nreaching the conclusions found herein, the Court has considered dl of the evidence, exhibitsand
arguments of counsd, regardless of whether or not they are specificdly referred to in this Opinion.

Accordingly, itis
ORDERED that any persond liability that the Debtor/Defendant, Robert Knapik, has to ether
of the Flaintiffs, Automated Handling & Metdfab, Inc. or Jeffery A. Miller, be, and is hereby, determined

to be a DISCHARGEABLE DEBT.

ItisFURTHER ORDERED that the Complaint of the Plaintiffs, be, and ishereby, DISMISSED.
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Dated:

Richard L. Speer
United States
Bankruptcy Judge
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