UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe
JUDGE RICHARD L. SPEER
Bunting Bearings Corp.
Case No. 03-3227
Debtor(s)
(Related Case: 02-32578)
Internationd Union United, e d.

Plantff()
V.

Bunting Bearings Corp.

N N N N N N N N N N N N N N N

Defendant(s)

DECISION AND ORDER

This cause is before the Court upon the PlaintiffS Motion for Reconsderation of this Court
Decison and Order entered on March 18, 2004. (Doc. No. 22). In response to their Motion, the
Defendant filed a Memorandum in Opposition. (Doc. No. 23). For the reasons set forth herein, the
Plantiffs Motion is Denied.

The indant Motion for Recongderation is directed at this Court’s decison denying Paintiffs
Motion for Summary Judgment to the extent that it sought to have etate assets immediately disiributed to
the Rantiff, Betty Keller. (Doc. No. 21). In ther Motion, the Plantiffs had argued that an arbitrator’s
decison, awarding increased penson-benefits, asinterpreted froma collective bargaining agreement was
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entitled to immediate enforcement againgt the Debtor-in Possession, notwithstanding the underlying
bankruptcy. Asit pertains thereto, this Court disagreed, holding that * unlessthe Plantiffs can establish that
the arbitrator’s award is otherwise entitled to preferentid treatment under the Bankruptcy Code, or not
otherwise a“dam” that may be handled through the reorganization process, the Court will not order the
DIP to immediately comply with the terms of the arbitrator’ s decision.” (Doc. No. 21, at pgs. 13-14). In
addition, and particularly contrary to the Plaintiffs postion, the Court aso hed thet to the “extent that the
Faintiffs seek to enforce the arbitrator’s award solely againg the plan, this Court, having no jurisdiction
over the plan, canneither stay the matter nor order that the award be enforced.” (Doc. No. 21, at pg.12).

DISCUSSION

A Moation for Recongideration is not recognized by either the Federal Rules or the Bankruptcy
Rules of Procedure. Melton v. Melton (In re Melton), 238 B.R. 686, 692 (Bankr. N.D.Ohio 1999).
Motions, however, so denominated aretraditiondly treated inone of two way: (1) asaMaotion to Alter or
Amend under F.R.C.P. 59 if they arefiled within 10 days of the renditionof the court’ sdecision; or (2) if
filed after 10 days, as a Motion for Relief from Judgment under F.R.C.P. 60. Id. Based upon the
procedural posture of this case, the former rule is gpplicable.

Generdly, four different grounds will support aMotionto Alter or Amend under F.R.C.P. 59(e),
which is made applicable to this proceeding by Bankruptcy Rule 9023: (1) it is necessary to correct
manifest errors of law or fact upon which the judgment is based; (2) newly discovered or previoudy
unavailable evidence; (3) anintervening change inthe contralling law; and (4) to prevent manifest injustice.
In re Arden Properties, Inc., 248 B.R. 164, 167-68 (Bankr. D.Ariz. 2000). In this case, afair reading
of the Memoranda submitted to the Court shows that the Plaintiffs rely on both the first and last ground to
support their Motion to Alter or Amend.
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Beginning with the first ground, a Rule 59(e) Motionto Alter or Amend brought on the basis of a
manifest error of law or fact requiresthat the moving party show that matters or controlling decisons were
overlooked that might have materidly affected the earlier ruling. Wechsler v. Hunt Health Sys. Ltd., 186
F.Supp.2d 402, 410(S.D.N.Y .2002). As applied thereto, the Plantiffs, in support of their Motion, did not
materidly contest this Court’s factud findings. Instead, the Plantiffs arguments were of a legd nature,
assarting that the Court erred by not ordering that the arbitration award rendered againgt the Debtor-in-
Possession, pursuant to a collective bargaining agreement, be immediately enforced.

Inmeaking thar argument for the immediate enforcement of the arbitrator’ s decision, the Plaintiffs,
as had been previoudy asserted in their Motion for Summary Judgment, relied on the federa statutory
schemes of ERISA and the LMRA.(Doc. No. 24, at pg. 2). Although couched in dightly different terms,
in reviewing the supporting memorandasubmitted to the Court, the Raintiffs made no substantive changes
in their overdl arguments; particularly, no new contralling authority, whether case law or statutory, was put
forth by the Plaintiffs to support their pogtion. Instead, the Plaintiffs merely reiterated that this Court was
mistakeninitsconclusonthat it did not have the jurisdictiond authority to order the immediate enforcement
of the arbitration award. (Doc. No. 22, at pg. 2).

A Rule 59(e) Mation to Alter or Amend, however, does not provide a litigant the opportunity to
reargue factsand theoriesonwhichacourt hasaready ruled; neither isit avehide to advance new theories
or arguments. Ramseur v. Barreto, 213 F.R.D. 79, 82-3 (D.D.C.2003). As was st forth by the Sixth
Circuit Court of Appedls.

A moation under Rule 59(€) is not an opportunity to re-argue a case. Rule 59(e)
motions are amed at re consideration, not initid consderation. Thus, parties
should not use them to raise algumentswhichcould, and should, have been made
before judgment issued. Motions under Rule 59(e) must ether clearly establish a
manifest error of law or must present newly discovered evidence.
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Sault Se. Marie Tribe of Chippewa Indians v. Engler, 146 F.3d 367, 374 (6" Cir.1998), quoting
partially from FDIC v. World Univ. Inc., 978 F.2d 10, 16 (1* Cir. 1992). Consequently, asthis shows,
whether the Plantiffs positionhas merit is not the issue; withno controlling authority presented to the Court
whichwould compel acontrary result, no manifest error of law can be said to exist whichwould alowthe
Court to subgtantively address the merits of the Plaintiffs position. As such, the Rlaintiffs Motionto Alter

or Amend may not go forward on the basis of alegd error.

The Plaintiffs dso gated in their Maotion to Alter or Amend as follows:

... Betty Kdler was awarded increased benefits from the Plan. This award was
rendered in July 2002. It is now twenty months after the fact and Ms. Kdler, an
elderly unionretiree living on afixed income, is fill awaiting her pengon bendfits.
The DIP has not demonstrated any legd basis for invaidating the arbitration
award. Congress enacted ERISA to protect plan participants and require plan
adminigrators to comply with the terms of aplan. Nothing precludesthe DIP as
Pan Adminigtrator from complying with this vaid arbitration award.
(Doc. No. 22, a pg. 4). Clearly this postion falsinto the last category upon which a Motion to Alter or

Amend may be based: to prevent manifest injustice.

AsappliedtoRule59(e), no genera definitionof manifet injustice has ever been developed; courts
instead look at the matter on a case-by-case basis. Torre v. Federated Mutual Ins. Co., 906 F.Supp.
616, 619 (D.Kan.1995) (unsubstantiated assertion could not lead to a finding of manifest injustice);
Attorney Registration & Disciplinary Com. of Supreme Court v. Betts 157 B.R. 631
(Bankr.N.D.111.1993) (meredisagreement withcourt’ sfindings does not rise to level of manifest injustice).
What is clear from case law, and from a naturd reading of theterm itsdlf, is that a showing of manifest
injustice requires that there exist afundamenta flaw in the court’s decision that without correction would

lead to aresult that is both inequitable and not in line with gpplicable policy.
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In this case, there is no question that by not being able to receive the pension benefits awarded to
her pursuant to the arbitrator’s decision, a hardship is being imposed upon the Plaintiff, Betty Keller.
Neverthdess, the existence of a hardship upon Ms. Kdler nether condtitutes a fundamentd flaw in this
Court’ s reasoning, nor isit contrary with gpplicable policy. To begin with, the very nature of bankruptcy
law isthat creditorsare, to one degree or another, prejudiced. Although incertain circumstances, Congress
found it proper to confer uponemployeesfavorable status,* anemployee, whether it is their wages and/or

benefits, till takes subject to and is affected by bankruptcy law.

Also, the fact that a pension plan is subject to the federal statutory scheme of ERISA does not
change this, ERISA law spedificaly provides that when it conflicts with ancther provison of federa law,
ERISA must besubordinated. 29 U.S.C. § 1144(d); Inre CSC Industries, Inc., 232 F.3d 505 (6" Cir.
2000). Thus, far frombeingcontraryto public policy, federal law dearly envisons that employees, induding
their pension plans, be subject to the bankruptcy process when the employer isin bankruptcy. To create
an exception merely because apension plan is the subject of a collective bargaining agreement/arbitration
award, isto create adigtinction where none actudly exigts. In thisregard, it must be stressed that contrary
to the above statement of the Plaintiffs, this Court is not invaideting the arbitration award; rather, it Smply
subjecting the award to applicable bankruptcy law.

Accordingly, for the above reasons, the Court, in partidly denying the Paintiffs Moation for
Summary Judgment, is not convinced that this decisionis predicated upon any manifest errors of law; nor
can this Court conclude that enforcing the Decision would lead to a manifest injustice. As such, there are

1

See 11 U.S.C. 88 507(a)(3) (priority for wage cdams); 507(a)(4) (priority fo contributions to
employeebendfit plan); 1113 (specia procedure imposed to rej ect a collective bargaining agreement);
and 1114 (specid trestment of afford to insurance benefits to retired employees).
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no grounds under Rule 59(e) to Alter or Amend this Court’s prior Decison and Order wherein the
Faintiffs Mation for Summary Judgment was Denied in Part. Inreaching the conclusions found herein, the
Court has consdered dl of the evidence, exhibits and argumentsof counsd, regardless of whether or not

they are specificdly referred to in this Decison.

Accordingly, itis

ORDERED that the Plaintiffs Motion for Reconsideration, be, and is hereby, DENIED.

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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