UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

Suntech Student Loan, et al.

In Re: )
) JUDGE RICHARD L. SPEER
John/Suzanne Chime )
) Case No. 02-3158
Debtor(s) )
) (Related Case: 01-36491)
John/Suzanne Chime )
)
Plaintiff(s) )
)
V. )
)
)
)
)

Defendant(s)

DECISION AND ORDER

The instant cause comes before the Court after a Trial on the Debtors Complaint to
determinethedischargeability of certain student |oan debtsin accordancewith the“ undue hardship”
standard set forth in 11 U.S.C. 8§ 523(a)(8). At the Trial, it was revealed that since filing for
bankruptcy relief, the Debtors have divorced, making the circumstances surrounding each of the
individual Debtor’ s entitlement to an “undue hardship” independent of the other. Accordingly, this
Court, inthediscussion tofollow, will independently analyze each of the Debtor’ squalificationsfor
an “undue hardship” discharge under 8 523(a)(8). In conducting thisanalysis, which will beginwith
an examination of the applicablelaw, the Court will use those debt figures provided to the Court by
the Parties. Respectively, these amounts are: Twenty-seven Thousand One Hundred and 58/100
dollars ($27,100.58) for the Debtor, John Chime; and Twenty-one Thousand Four Hundred Eighty-
two and 52/100 dollars ($21,482.52) for the Debtor, Suzanne Chime. (Joint Ex. 1 & 2).
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APPLICABLE LAW

Under 28U.S.C. 8157(b)(2)(1), adetermination asto thedischargeability of aparticular debt

isacore proceeding. Thus, this matter is a core proceeding.

For reasons of public policy, Congress chose to exclude from the scope of a bankruptcy
discharge those debts incurred by a debtor to finance a higher education. In enacting this exception
to discharge, however, Congress recognized that some student-loan debtors were still deserving of
the fresh-start policy provided for by the Bankruptcy Code. As a result, Congress, in enacting
523(a)(8), provided that a debtor could still be discharged from their educational loans if it were
established that excepting the obligations from discharge would impose an “undue hardship” upon
the debtor and the debtor’s dependents. Grine v. Texas Guaranteed Student Loan Corp. (In re
Grine), 254 B.R. 191, 196 (Bankr.N.D.Ohio 2000). The specific language of § 523(a)(8) provides:

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this
title does not discharge an individual debtor from any debt—

(8) for an educational benefit overpayment or loan made, insured or
guaranteed by a governmental unit, or made under any program
funded in whole or in part by a governmental unit or nonprofit
ingtitution, or for an obligation to repay funds received as an
educational benefit, scholarship or stipend, unless excepting such
debt from discharge under this paragraph will impose an undue
hardship on the debtor and the debtor’ s dependentg|.]

The term “undue hardship,” however, asitisused in 11 U.S.C. § 523(a)(8) is not actually
defined. Asaresult, various tests have been devel oped by the courts to determine whether “undue
hardship” actually exists under any given set of factual circumstances. In thisregard, this Court, in

accordwiththoseprior decisionsrendered by the Sixth Circuit Court of Appeals, hasemployed what
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has become to be known as the Brunner Test to determine whether adebtor is entitled to an “ undue

hardship” discharge of his or her student loan obligations.

Under the Brunner Test, which isnamed after the case of Brunner v. New York State Higher
Educ. Serv. Corp., 831 F.2d 395 (2™ Cir.1987), a debtor must establish that the following three
elementsarein existencein order to have astudent |oan discharged on the basis of “ undue hardship”
under 523(a)(8):

(1) the debtor cannot maintain, based on current income and expenses, a
“minimal” standard of living for herself and her dependentsif forced to repay
the loans;

(2) additional circumstances exist indicating that this state of affairsislikely
to persist for a significant portion of the repayment period; and

(3) the debtor has made good faith efforts to repay the loans.

With respect to this Test, it is the debtor’ s burden to establish, by a preponderance of the evidence,
that each of its elements have been met. Inre Grine, 254 B.R. at 197.

In addition, asit concerns educational debts, even if adebtor does not qualify for an “undue
hardship” discharge, the debtor may still qualify for an equitable adjustment of the obligation. As
was explained by the Sixth Circuit Court of Appeals, “[i]n a student-loan discharge case where
undue hardship doesnot exist, but wherefactsand circumstancesrequireinterventioninthefinancial
burden on the debtor, an all-or-nothing treatment thwarts the purpose of the Bankruptcy Act.”
Tennessee Sudent Assistance Corp. v. Hornsby (Inre Hornsby)144 F.3d 433, 439-40 (6™ Cir.1998).
The type of relief afforded to a student-loan debtor usually involves providing the debtor with a
partial discharge of his or her student loan debts, although a bankruptcy court may provide other
types of relief. The authority for this equitable remedy isfound in 8§ 105(a) of the Bankruptcy Code

which permits a bankruptcy court to “issue any order, process, or judgment that is necessary or
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appropriateto carry out the provisions of thistitle,” so long as such an action is consistent with the

Bankruptcy Code.

Nevertheless, not all debtors are entitled to have their student loans reduced or otherwise
equitably adjusted. Rather, in prior cases, this Court has held that a bankruptcy court’s utilization
of its powers under § 105(a) is discretionary, and must be carefully honed in light of the facts of the
case, applicable precedent and appropriate policy. Wilcox v. Educ. Credit Management, 265 B.R.
864, 871 (Bankr. N.D.Ohio 2001); Grinev. Texas Guaranteed Student Loan Corp. (InreGrine), 254
B.R. 191, 199 (Bankr. N.D.Ohio 2000). As a consequence, merely establishing that a debtor will
receive a benefit by a partial discharge of a student loan obligation is insufficient, by itself, to
warrant applying 8 105(a) because all debtors would in some way benefit by having their student
loan debts partially discharged. Instead, it is clear that a bankruptcy court should only invoke its
equitable powers under 8§ 105(a) so asto partially discharge a student loan debt if it finds that the
equitiesof thesituationtip distinctly infavor of thedebtor. Fraleyv. U.S. Dept. of Ed. (InreFraley),
247 B.R. 417, 422 (Bankr. N.D.Ohio 2000).

FINDINGS OF FACT

As it relates to the grounds for discharge set forth above, the Court, in accordance with

Bankruptcy Rule 7052, makes the following findings of fact with respect to each of the Debtors.

The Debtors, John Chime and Suzanne Chime, were divorced in April of 2002. Asapart of
their divorce, Mr. Chime received sole ownership of an apartment building. Together, the Debtors
have a 2 ¥z year-old son. The Debtors have joint custody of their son and share all expenses,
including day care. As result, neither of the Debtors pay child support to the other. The Debtors

child suffers from some health problems such as asthma and potentially attention deficit disorder.
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Health insurance for the child is maintained by Mr. Chime, through a policy provided through his

former employment as a police officer.

John Chime

John Chimeis 39 years of age. In 1999, Mr. Chime obtained a bachelor’ s degree in science
and business administration. This degree was financed by the student loans at issue in this case.

Since incurring this student-loan debt, Mr. Chime has never made one payment on his obligation.

In the early 1990's, Mr. Chime was employed as a police officer making Twenty-five
Thousand dollars($25,000.00) to Twenty-seven Thousand dollars ($27,000.00) per year. Mr. Chime,
however, left thisline of work after he was injured during the course of his duty as a police officer.
In 1995, Mr. Chime entered anew line of employment, obtaining ajob earning approximately Forty
Thousand dollars ($40,000.00). In this job, Mr. Chime ran alarge department as a Senior Service
Manager. In the year 2000, however, Mr. Chime was laid-off from this job as the result of
downsizing. Since thistime, Mr. Chime's has been looking for other work. In the year 2002, Mr.
Chime's earned income was Five Thousand Six Hundred dollars ($5,600.00). Mr. Chime aso
receives a disability pension of approximately Four Hundred dollars ($400.00) per month as the

result of the injury he suffered while a police officer.

Mr. Chime is presently remarried. His new wife holds a bachelor’s degree in biology and
presently earnsaround Twenty-four Thousand dollars ($24,000.00) per year. Mr. Chimeand hisnew
wife presently livein the apartment building received by Mr. Chimein thedivorce. The cost for this
housing is partially subsidized by the other tenants who also occupy the apartment building. Asit
relatesto thisapartment building, it was pointed out to the Court that Mr. Chime' snew wife, through

refinancing, was able to purchase the property.
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Suzanne Chime

Suzanne Chime is 40 years of age. In 1997 Ms. Chime, who aready held a degree in
education, graduated with an MBA degree after attending school for approximately three years.
Although employed while attending school, Ms. Chime's MBA degree was financed, in part, by
incurring debt. After incurring her loan obligations, Ms. Chime has made some intermittent

payments on the debt, the last being in July of 2001.

Sincereceiving her MBA degree, Ms. Chime has utilized the degree at variousjobs, earning
approximately Forty Thousand dollars ($40,000.00) per year. At the time of Trial, however, Ms.
Chime was receiving unemployment compensation of Three Hundred Seventeen dollars ($317.00)
per week, having been recently laid off her last job. In addition, Ms. Chime was paying for her own
health insurance through the COBRA program.

Presently, Ms. Chimeisthe residential parent of the Debtors' minor child.

DISCUSSION

In this case, there is no question that both of the Debtors, having no full-time work at the
present time, are unableto servicetheir student-loan obligations. Thus, asistypical in many actions
brought under 8§ 523(a)(8), the Debtors have satisfied their burden under the first prong of the
Brunner Test which looks to the financial circumstances as they exist in the present. The real
essence, however, of the “undue hardship” standard of § 523(a)(8) is set forth in the second prong
of the Brunner Test which looks to whether the debtor’s financia difficulties will persist for a
significant period of time. This requirement ensures that the hardship the debtor is experiencing is

actually “undue,” asopposed to the garden-variety financial hardship experienced by all debtorswho
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seek bankruptcy relief. Miller v. U.S. Dep’t of Educ. (In re Miller), 254 B.R. 200, 204 (Bankr.
N.D.Ohio 2000).

In support of their compliance with the second prong of the Brunner Test, the Debtors
brought to the Court’ sattention certain health problemswhich purportedly inhibit their ability to pay
the student-loan obligations — for Mr. Chime, a past diagnosis with cancer and the injuries he
sustained whileapoliceofficer; for Ms. Chime, depression. The Court, however, whilenot doubting
the actual existence of these conditions, simply has no evidence before it to gauge the severity and
therefore impact by which these conditionswill have on either of the Debtors' future ability to earn
aliving. In thisregard, this Court has held that when adebtor’ s health, whether mental or physical,
iSput at issue, some corroborating evidence must beintroduced to substantiate the debtor’ sposition;
bare allegations simply will not suffice. Svinney v. Academic Fin. Serv. (In re Swinney), 266 B.R.
800, 805 (Bankr. N.D.Ohio 2001). For example, if properly authenticated, letters from a treating
physician could be utilized. Id.

In this case, however, the evidence presented, besides being completely devoid of any
corroborating evidence regarding the debilitating nature of the Debtors respective medical
conditions, actually tends to show that both of the Debtors are perfectly capable of holding
professional jobs, notwithstanding their medical conditions. By way of example, Mr. Chime, after
being injured as apolice officer, was able to hold down afull-time job as a Senior Service Manager
for approximately five years. Similarly, Ms. Chime's past bouts with depression have not been
severe enough to prevent her from holding various jobs in which she is able to utilize her MBA
degree. In addition, Mr. Chime acknowledged that asit stands at the present time, hisdiagnosiswith

cancer has been successfully treated.

Neverthel ess, the existence of adebilitating medical condition, although prevalent in avery

high percentage of successful “undue hardship” actions, is not a prerequisite to establishing the
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existence of “undue hardship” under 8 523(a)(8). McGinnisv. PHEA (In re McGinnis), 289 B.R.
254, 256 (Bankr. M.D.Ga. 2002). Rather, as long as a debtor can demonstrate that some condition
will, in al likelihood, inhibit his or her long-term ability to pay the student-loan debt, the second
prong of the Brunner Test has been satisfied. Nonmedical factors to consider in this regard are
whether, (1) the debtor failed to derive any economic value from his educational debts, (2) the
debtor’s overall lack of education and/or training, (3) the number and health of the debtor’s
dependents, (4) a lack of marketable skills, and (5) the debtor’s age. Turretto v. U.SA. (In re
Turretto), 255 B.R. 884, 889 (Bankr. N.D.Cal 2000).

As the above considerations apply to this case, the facts presented show that both of the
Debtorsarerelatively young, well educated and have been ableto utilizetheir education (and hence
their student |oan obligations) to their advantage. In thissameregard, both of the Debtorsareactively
pursing work which, if the past is a good indicator, could in the future enable both of the Debtors
to earn over Forty Thousand dollars ($40,000.00) per year. From an individua standpoint, itisalso
noted that Mr. Chime hasadditional resourcesavailablethrough both hisnew wifewhomisworking,
and the apartment building owned by his wife. Similarly, Ms. Chime, if she is not able to obtain
work in afield related to her MBA degree, could through her degree in education obtain work asa
teacher. Thus, of the above considerations, the only one which even remotely favors the Debtors
position concernsthe health difficulties faced by the Debtors son. Even so, while certainly causing
an emotional strain on both of the Debtors, the financial burden caused by the child’s health

problemsis surely minimized on account of Mr. Chime's health insurance.

Based therefore upon the aboveindicia, it isthe opinion of this Court that, although they are
certainly experiencing financial difficulties at the present time, the Debtors will be able to, with
sufficient perseverance, improve their financia situation in the not to distant future. As such, it
would be prematureto make afinding at thistimethat the Debtors have sustained their burden under

the second prong of the Brunner Test. Asaresult, neither of the Debtorsare, at thisjuncture, entitled
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to an “undue hardship” discharge of their student loan obligations. Additionally, for these same
reasons, the Court is not persuaded that either of the Debtors are entitled to any equitable relief

pursuant to this Court’ s powers under § 105(a).

In coming to these conclusions, it isfully realized that the Court is making aprediction about
the course of future events, atask whichisnaturally specul ative. Congress, however, recognized this
potential pitfall in an “undue hardship” analysis under § 523(a)(8) by enacting 8§ 523(b) which, in

relevant part, provides:

Notwithstanding subsection (@) of this section, adebt that was excepted from

discharge under subsection (a)(1), (8)(3), or (a)(8) of this section, . . .ina

prior case concerning the debtor under thistitle, or under the Bankruptcy Act,

is dischargeable in a case under this title unless, by the terms of subsection

(a) of this section, such debt is not dischargeable in the case under thistitle.
Thus under this section, no preclusive effect is given in a subsequent bankruptcy to any
nondischargeability determination made on astudent-loan obligationin aprior bankruptcy case. See,
e.g., Lewisv. lllinois Student Asst. Comm. (In re Lewis), 276 B.R. 912, 920 fn.5 (Bankr. C.D.III.
2002) (“where adebtor files anew bankruptcy petition, the dischargeability of his student loan will
be considered de novo, notwithstanding the prior determination of nondischargeability.”).
Consequently, if either or both of the Debtors are, after giving the matter a concerted effort, unable
to improve their financial situation, they are not precluded from again bringing an action to have
their student loans found dischargeable in accordance with the “undue hardship” standard of
§8523(a)(8). However, given their futurefinancial potential, it isthis Court’ sfirm belief that neither

of the Debtorswill need to seek such relief.

In reaching the conclusions found herein, the Court has considered all of the evidence,
exhibits and arguments of counsel, regardless of whether or not they are specificaly referred to in

this Decision.
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Accordingly, itis

ORDERED that the student loan obligation(s) of the Debtor/Plaintiff, John Chime, to the
Defendant, Educational Credit Management Corporation, be, and is hereby, determined to be a
NONDISCHARGEABLE DEBT.

It is FURTHER ORDERED that the student loan obligation(s) of the Debtor/Plaintiff,
Suzanne Chime, to the Defendant, Educational Credit Management Corporation, be, and is hereby,

determined to be a NONDISCHARGEABLE DEBT.

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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