UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe
CHIEF JUDGE RICHARD L. SPEER
Robert J. Fox
Case No. 00-3086
Debtor(s)
(Related Case: 99-31663)
John J. Hunter, Trustee

Raintiff(s)
V.

KeyBank National Assoc., et

N N N N N N N N N N N N N N N

Defendant(s)

MEMORANDUM OPINION AND DECISION

This cause comes before the Court upon the Plaintiff’s Motion for Summary Judgment,
Memorandum in Support, and Response to the Defendant’s Motion for Summary Judgment; and the
Defendant’s Motion for Summary Judgment, Memorandum in Support, and Response to the Plaintiff’s
Motion for Summary Judgment. This Court has now had the opportunity to review the arguments of
Counsd, the exhibits, aswell as the entire record of the case. Based uponthat review, and for the fallowing
reasons, the Court finds that the Plaintiff’s Mation for Summary Judgment should be Denied; and that the
Defendant’ s Motion for Summary Judgment should be Granted.
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FACTS

The Debtor, Robert J. Fox, (hereinafter referredtoasthe * Debtor”), and his son, Matthew Fox, who
has aso sought bankruptcy relief, were officers and shareholders in the now dissolved corporation known
as Clarmatic Industries. Prior to its dissolution in 1999, KeyBank National Association, the Defendant in
this action, (hereinafter referred to as the “ Defendant”), extended to Clarmatic Industriesthree commercid
loansin the amounts of Thirty Thousand dollars ($30,000.00), Fifty Thousand dollars ($50,000.00), and
One Hundred Fifty Thousand dollars ($150,000.00); the respective dates of these |oans were September
10, 1996, June 26, 1997, and January 12, 1998. As security for the loans, the Debtor, in addition to
pledging his personal assets, pledged as security dl the business assets of Clarmatic Industries. Theresfter,
the Defendant perfected itssecurity interest inthese assets by filing a financing statement in accordance with

Ohio law.

During the time the Debtor was acquiring the above |oans fromthe Defendant, the Debtor, dongwith
his son, dsotook apersonal loanfromthe assets of Clarmatic Industries. The Debtor and his son then used
these funds to purchase certain items of jewdry. Theresfter, in early 1998, the Debtor contends that in
satisfactionof hisdebt to Clarmatic Industries, he and his son transferred al of the jewe ry to the Company.
Specificdly, in an afidavit to the Court, the Debtor Sated:

[i]n early 1998, al of the Jewelry wastransferred to the Company and was accepted
by the Company in satisfaction of the loans which the Company had extended to this
Affiant and Matthew Fox. Following thistransfer, the jewelry became the assets and

property of the Company.

No direct documentation of this transfer, however, exists. Nonetheless, in supposed recognition of this
transfer, Clarmatic Industries, on June 30, 1998, listed on its ‘financid balance statement,’” a business
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investment asset of Fifty-two Thousand Four Hundred Eighty-five dollars ($52,485.00), the amount of which
represented the exact appraisa vaue of the jewdry.

In December of 1998, Clarmatic Industries, after experiencing some financia difficulties, defaulted
onitsloan obligations withthe Defendant. Asaconseguence, on February 91" of 1999, Clarmtic Industries,
upon demand by the Defendant, surrendered al of its assets to the Defendant. Specificaly induded within
the assets surrendered to the Defendant was the jewelry purchased by the Debtor and the Debtor’s son.
Thereefter, the Defendant, in supposed compliance with its security agreement, solicited offers for the
jewdry, eventudly accepting an offer for the jewelry of Eight Thousand dollars ($8,000.00)

On April 23, 1999, the Debtor filed for relief under Chapter 7 of the United States Bankruptcy
Code. Appointed asthetrusteefor the Debtor’ s bankruptcy case wasthe Plaintiff, John Hunter (hereinafter
referred to as the “ Trustee”), who claims that the jewelry sold by the Defendant, in actudity, belonged not
to Clarmatic Industries, but rather to the Debtor and the Debtor’ s son. Accordingly, the Trustee contends
that with ownership of the jewelry being in the hands of the Debtor and the Debtor’ s son, the prepetition
transfer of the jewery to the Bank, being within Ninety (90) days of the filing of the Debtor’ s bankruptcy
petition, condtituted a preference under 11 U.S.C. § 547. In the dternative, the Trustee asserts that the
transfer of the jewelry was fraudulent for purposes of 11 U.S.C. 8 548. In opposition to these arguments,
the Defendant maintains that when it received the jewdry, the Debtor (and the Debtor’s son) has no
ownership interest therein, and thus the Trustee has no authority to avoid the transfer of the jewelry under
either § 547 and § 548.

Section 547. Preferences
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(b) Except as provided in subsection (c) of this section, the trustee may avoid any
transfer of an interest of the debtor in property—
(2) to or for the benefit of a creditor;
(2) for or on account of anantecedent debt owed by the debtor before such
transfer was made;
(3) made while the debtor was insolvent;

(4) made-

(A) on or within 90 days before the date of the filing of the petition;
or

(B) betweenninety days and one year before the date of the filing of
the petition, if such creditor at the time of such transfer was an
ingder; and

(5) that enables such creditor to receive more than such creditor would
recave if—

(A) the case were a case under chapter 7 of thistitle;

(B) the transfer had not been made; and

(C) such creditor received payment of such debt to the extent
provided by the provisions of thistitle.

Section 548. Fraudulent Transfersand Obligations

(a)(1) Thetrustee may avoid any transfer of an interest of the debtor in property, or
any obligation incurred by the debtor, that was made or incurred on or within one
year before the date of the filing of the petition, if the debtor voluntarily or
involuntarily—
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(B)(i) received less than areasonably equivaent vaue in exchange for such
transfer or obligation; and

(iH(Nwasinsolvent onthe date that suchtransfer was made or suchobligation
was incurred, or became insolvent as aresult of such transfer or obligation;

DISCUSSION

Proceedings to determine, avoid, or recover a preference, as well as afraudulent conveyance, are

core proceedings pursuant to 28 U.S.C. § 157(b)(2)(F)/(H). Thus, this caseis a core proceeding.

The indant case is brought before the Court by way of the Parties cross-motions for summary
judgment. The standard for a summary judgment motion, as set forth under the Federd Rules of Civil
Procedure, and whichis made applicable to this proceeding by Bankruptcy Rule 7056, providesthat aparty
will prevall on a motion for summary judgment when, “[tlhe pleadings, depositions, answers to
interrogatories, and admissions onfile together withthe affidavits, if any, show that there isno genuineissue
asto any materiad fact and that the moving party isentitled to judgment as a matter of law.” Celotex Corp.
v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986); Fed.R.Civ.P. 56(c). In
order to prevail, the movant must demonstrate al the e ements of the cause of action; but once that burden
is established, the opposing party must set forth specific facts showing that thereis a genuine issue for trid.
R.E. Cruise, Inc.v. Bruggeman, 508 F.2d 415, 416 (6™ Cir.1975); Andersonv. Liberty Lobby, Inc., 477
U.S. 242, 249-51, 106 S.Ct. 2505, 2511, 91 L.Ed.2d 202 (1986). Inferences drawn from the underlying
factsmugt be viewed inalight most favorable to the party opposingthemotion. Matsushitav. ZenithRadio
Corp., 475 U.S. 574, 586-88, 106 S.Ct. 1348, 1356, 89 L.Ed.2d 538 (1986). SeealsoInreBdll, 181
B.R. 311 (Bankr. N.D.Ohio 1995). In addition, in cases such as this, where the Parties have filed
crass-motions for summary judgment, the Court must consider each motion separately, snceeach party, as
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amovant for summary judgment, bears the burden to establishthe nonexistence of genuine issuesof materid
fact, and that party's entitement to judgment as a matter of law. Thus, the fact that both parties
amultaneoudy argue that there are no genuine factud issues does not in itsdlf establish that a trid is
unnecessary, and the fact that one party has faled to sustain its burden under Fed.R.Civ.P. 56 does not
automaticaly entitle the opposing party to summary judgment. Wright, A. Miller, E. Cooper, 10A Federal
Practice and Procedure 8§ 2720, at 16-17 (1983). However, it should be noted that in the cross-motion
context, alighter burden isimposed upon the party who does not face the burden of proof at trid, because
it need only point to the insufficiency of the evidence to prevail on asummary judgment motion as opposed
to having to establish that dl the dements of its cause of action are met. T.W. Electrical Service, Inc. v.
Pacific Elec. Contractors Assoc., 809 F.2d 626, 630 (9™ Cir. 1987) citing Celotex Corp. v. Catrett,
477 U.S. 317, 323, 106 S.Ct. 2548, 2553, 91 L.Ed.2d 265 (1986).

Asstated inthis Court’ srecitationof facts, the Trustee seeksto recover the jewd ry that the Debtor,
just prior to his bankruptcy filing, turned over to the Defendant. The satutory authorities upon which the
Trustee rdies for his cause of action are sections 547 and 548 of the Bankruptcy Code, which permit, if
certain conditions are met, a bankruptcy trustee to avoid a prepetition transfer of property for the benefit of
a debtor’s bankruptcy estate. An dement common to both of these sections, and for which the Parties
disagree as to its goplicability, is that in order for a bankruptcy trustee to avoid a transfer as ether a
preference under 8 547 or fraudulent conveyance under 8§ 548, a debtor mugt have had, at the time the
transfer was accomplished, an ownership interest inthe property transferred. Specifically, both88 547 and
548 provide that only “an interest of the debtor in property” may be avoided thereunder.

Insupport of hiscompliance withthis requirement, the Trustee called this Court’ sattentiontothe fact
that appraisals of the jewe ry—which were undertaken for insurance purposes-were conducted in the name
of the Debtor’ sson. However more importantly, in terms of showing the Debtor’ s ownership interest in the
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jewdry, the Trustee points out that both the Debtor and the Debtor’ s son carried the jewdry asriderson
their persond policies of insurance, with said riders not being eiminated until after the Defendant had taken
possession of the jewelry. The Defendant, while not contesting this fact, asserts that since early 1998
ownership of the jewelry was dearly inthe hands of Clarmatic Industries. As support for this postion, the
Defendant cdled this Court’s dtention to the fact that, through affidavits, both the Debtor and a
representative of the Bank have clearly stated that ownership of the jewery was transferred to Clarmétic
Industriesinearly 1998. In addition, the Defendant points out that on June 30, 1998, Clarmatic Industries,
inrecognitionof it ole ownership interest in the jewdry, listed on its*finanda baance Satement’ abusiness
invesment asset of Fifty-two Thousand Four Hundred Eighty-five ($52,485.00) dollars, withsaid vduebeing
the exact gppraisal vaue of the jewdry.

For purposes of § 547 and 8 548, the bankruptcy trustee carries the burden of establishing that a
debtor hasaninterest inproperty. Crews v. Shopping Centers Equity, Inc. (Inre Sheakers SportsGirill,
Inc.), 228 B.R. 795, 800 (Bankr. M.D.FHa. 1999). Asfor what condtitutes “an interest of the debtor in
property,” the Supreme Court of the United States has held that this phrase is &kin to the broad statutory
definition of “property of the estate” provided for in 11 U.S.C. § 541(a). Begier v. Internal Revenue
Service 496 U.S. 53, 58-59, 110 S.Ct. 2258, 2263, 110 L.Ed.2d 46 (1990). As explained by the
Supreme Court:

The Bankruptcy Code does not define’ property of the debtor.” Because the purpose
of the avoidance provison is to preserve the property includable within the
bankruptcy estate-the property available for distribution to creditors-‘ property of
the debtor’ subject to the preferentid transfer provison is best understood as that
property that would have been part of the estate had it not been transferred before
the commencement of bankruptcy proceedings. For guidance, then, we must turn to
§ 541, which ddinestes the scope of ‘property of the estate’ and serves as the
postpetition analog to 8 547(b)’ s * property of the debtor.’
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Id. at 59, S.Ct. at 2263.

Section 541(a) provides that property of the estate includes*“dl legd or equitable interests of the
debtor in property as of the commencement of the case.” For purposes of this section, an interest in
property is determined by reference to state law. In re Greer, 242 B.R. 389, 394 (Bankr. N.D.Ohio
1999); Yoppolo v. Trombley (In re DeVincent), 238 B.R. 722, 725 (Bankr. N.D.Ohio 1999); see also
Payne v. Clarendon Nat'l Ins. Co. (In re Sunset Sales, Inc.), 220 B.R. 1005, 1013 (B.A.P. 10" Cir.
1998) (holding that whether a debtor has interest in property, for preference avoidance purposes, is
determined under gtate law). Under Ohio law, which is gpplicable inthis case sincedl the eventsgiving rise
to this proceeding occurred in Ohio, traditiona indicia of ownership are generaly used to determine whether
aperson has an ownership interest in property. Such traditiona indiciamainly include: possession, and who
bearstherisk of loss. Peoples Savings Bank & Trust Co. v. Jos. Joseph Brothers Co., 16 Ohio App.
45, 48 (1921) (the rule is that possession of persond property must be ddlivered actualy or symbolicaly
before title passes); 42 Onio Jur.3d Evidence & Witnesses §168. see also Tahoe Corp. v. P & G
Gathering Systems, Inc., 506 S0.2d 1336 (La. App. 2" Cir.1987) (possession and risk aredassc indidia

of ownership).

In cases such asthis, however, where a closely-held corporation isinvolved and the other person
witha possible ownership interest inthe property is both a sharehol der and anofficer of the corporation, such
traditiona indicia of ownership are not extremely helpful as the distinction between the two entities has
become blurred. For example, whilethe* possesson” indiciamay bevery hepful to determinethe ownership
of achattel as betweentwo parties deding at ams-length, possessiondoes not necessarily reved who owns
a chattel as between an individud shareholder/officer of a corporation and the corporation itsef. To see
why, one need only envision the very common Stuation today where an individua operates a closely-held
corporationout of their home. Along this sameline, and in contragt to the Trustee' sargument, inadosdy-
held corporation, the entity insured for therisk of loss will not necessarily be dispostive of the ownership
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interest therein asit is entirdly plausible that a shareholder/officer of aclosdy-held corporation would, out
of his or her own personal assets, insure a corporate asset. Accordingly, in asituation such as this where
the traditiona indicia of ownership are not dispositive as to the issue of ownership, Ohio law provides that
any evidence whichis not otherwiseinadmissible and whichbears onthe relevancy of a person’s ownership
interest in an item of property may be used to show an ownership interest in the property. 42 Onio Jur.3d
Evidence & Witnesses 8§193. In thisregard, the following factors point toward Clarmatic Industriesbeing

the sole owner of the jewelry since 1998:

-An affidavit of the Debtor gating thet in early 1998 he transferred ownership of the
jewdry to Clarmatic Indudtries,

-an dfidavit from a representative of the Defendant it which it is stated the Debtor
(and his son) transferred ownership of the jewdry to Clarmatic Industriesin 1998;

-a baance Sheet of Clarmatic Industries taken on June 30, 1998, which shows that
the Company had over Ffty-two Thousand Four Hundred Eight-five dollars
($52,485.00) in investment assets, with this figure being the exact gppraisa vaue of
the jewelry.
Onthe other hand, the fallowing evidence pointsto the Debtor (and his son) having maintained an ownership

interest in the jewery at the time the jewdry was transferred to the Defendant:

-The jewdry was origindly the property of the Debtor and the Debtor’ s son, and no
direct documents have been presented which account for the transfer of the jewdry
to Clarmatic Indudtries;

-the Jewery was insured in the name of the Debtor and the Debtor’s son until
approximately the time the Jewelry was turned over to the Bank.

After carefully weighing these factors againgt each other, the Court finds that the greater weight of

the evidence leans toward afinding that, Snce early 1998, the jewdry at issue in this case was owned by
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Clarmatic Industries, and not the Debtor. Incoming to this conclusion, the Court, dthough dedlining to give
much weght to the affidavit submitted by the Defendant’ s representative, is persuaded that the Debtor’s
affidavit-which states that the jewdry was in early 1998 transferred to Clarmatic Industries-outweighs the
Trustee' s evidence in opposition. In making this finding, it was observed that no matter what the Court’s
decison in this case, the Debtor is no way entitled to the jewdry or the proceeds therefrom, and thus in
contrast to the statement submitted by the Defendant’ s representative, the Debtor’ s statement cannot be
congdered as sdf-sarving. Simply stated, the Court findsthe Debtor’ s statement credible asto the Debtor’s
intent to trandfer, in early 1998, possession of the jewery to Clamatic Industries.  Further supporting the
credibility of the Debtor’s statement is the fact that the statement is corroborated by the 1998 financia
balance sheet of Clarmatic Industries which shows that the jewelry was a financia asset of the Company.
Thusto reiterate, the Court, given the degree of credibility it attachesto the Debtor’ s affidavit testimony, is
not persuaded that the Debtor, at the time the jewedry was trandferred to the Defendant, retained an
ownership interest therein; this, despite the fact that the Debtor continued to insure the jewdry after the
undocumented transfer of the jewelry to Clarmatic Industries took place.

In conclusion, it is the decison of the Court thet Clarmetic Industries, and not the Debtor, owned
in early 1998 the jewery in question. Asaconsequence, the Trustee cannot satisfy his burden of showing
that the Debtor had “an interest” inthe jewdry asis required to sustain the Trustee' s cause of action under
ether § 547 or § 548 of the Bankruptcy Code. In reaching the conclusions found herein, the Court has
considered dl of the evidence, exhibits and arguments of counsd, regardiess of whether or not they are

specificaly referred to in this Opinion.
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Accordingly, it is

ORDERED that the Motion for Summary Judgment submitted by the Plaintiff-Trustee, John J.
Hunter, be, and is hereby, DENIED; and that the Motion for Summary Judgment submitted by the
Defendant, KeyBank National Association, be, and is hereby, GRANTED.

Dated:

Richard L. Speer
Chief Bankruptcy Judge
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