UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe
CHIEF JUDGE RICHARD L. SPEER
Paul Richard Dukes, Jr.
Case No. 98-32382
Debtor(s)

N N N N N N N N N N N N N N N

MEMORANDUM OPINION AND DECISION

This cause comes before the Court upon the Truste€'s Motion for Summary Judgment and
Memorandum in Support. In opposition thereto, the Secretary of Labor, who was permitted by Order of
this Court to subgtitute on this matter for the Debtor, submitted a Brief in opposition. The Court has now
had the opportunity to review the legal arguments presented by the Parties, as well as the entire record of
this case. Based upon that review, and for the following reasons, the Court findsthat the Trustee's Motion
for Summary Judgment should be Denied.

FACTS
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The Debtor inthis case, Paul R. Dukes, Jr. (hereinafter referred to asthe Debtor), wasthe President
and 49% owner of a business incorporated as Dukes Industries, Inc. On June 2, 1998, the Debtor filed in
this Court a voluntary petitionfor relief under Chapter 7 of the United States Bankruptcy Code. Theresfter,
at apparently the urging of the United States Department of L abor, the Debtor, onbehaf of Dukes Industries,
filed a priority proof of dam againg his bankruptcy estate in the amount of Forty-seven Thousand Fve
Hundred Twenty-eight and 53/100 dollars ($47,528.53) for unpaid contributions to a 401(k) Plan
established by DukesIndustries. In addition, the following former employees of DukesIndustriesasofiled
proof of daims againgt the Debtor for, among other things, these same unpaid 401(Kk) contributions: Thomas
Wagley; Richard Trainor; Ramon Trevino; Susan King; Paul Y oungpeter; Richard Fellhauer; Randy Abbott;
Ted Gutierrez; George Dunham; Robert Martin; and Mark Pacholski.

The Trustee has objected to al these proof of claims on the groundsthat suchdamsare actudly in
the nature of a corporate debt, and thus such dams cannot be asserted againg the Debtor in a personal
cagpacity. In opposition thereto, the Department of Labor, on behdf of the Debtor, asserts that Dukes
Industries has avdid clam againgt the Debtor’ s bankruptcy estate because the Debtor is persondly ligdle
for the unpaid balance of the 401(k) Plan established by Dukes Industries. With regards to this assertion,
the operative facts of this case gppear to be asfollows:

In July of 1994, Duke Industries established a401(k) Planonbehdf of itsemployees. At thistime,
in compliance withfederal law, Duke Industrieswas named as the Plan Adminigtrator, while the Debtor was
named as one of the two plan trustees, the other plantrustee being aman by the name of Brian Orr who later
resigned from the Company in July of 1996. Union Central Life Insurance Company wasthen named asthe
Cugtodian of the Plan (i.e,, the entity respongible for actudly investing the proceeds of the pension funds).
With respect to the Debtor’s role as a trustee for the Company’s 401(k) Plan, there existed no formal
dlocation of responghilities between himself and Mr. Orr. However, up until the time of Mr. Orr's
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resignation, the Debtor stated, in a Declaration submitted to the Court, that Mr. Orr was appointed by the
Company as the person primarily responsible for administering the plan. In this capacity, Mr. Orr’ s duties
included: paying hills, reconciling accounts, preparing checks, overseeing enrollment, and handling loans and
hardship withdrawals.

Whileineffect, the 401(k) Plan of Dukes Industrieswas funded through two sources. First, the Plan
provided for voluntary empl oyee contributions made through salary deductions. Second, the Planprovided
that Duke Industries would match, up to a certain dollar amount, any contributions made by its employees.
With respect to the contributions made by the employees of Dukes Industries, it became the practice of
Dukes Industries to deduct such contributions from the employees  paychecks, at which time such funds,
before being forwarded to the Plan, were placed inthe Company’ sgenera checking account. With respect
to the funds withdrawn from the employees paychecks, Mr. Orr, in his capacity as trustee and plan
adminigrator of the 401(k) Plan, was responsible for forwarding such funds to the custodian of the plan.
However, since the Debtor was the sole person with sgnatory authority on the Company’s checking
accounts, the Debtor left Mr. Orr with blank sgned checks so that he could make the necessary
contributions. These checks, once negotiated, were then forwarded to the Debtor’ s home address so that

the Debtor could keep tabs on Mr. Orr’ s activities.

In 1996 Duke Industries began to experience financid difficulties At thistime, Dukes Industries
became ddinquent in forwarding employee contributions to the Plan. However, according to the Debtor,
the Company at this juncture could not readily pay the ddinquent contributions given the financid trouble it
was experiencing. In fact, the Debtor stated, in his Declaration to the Court, that he paid the obligations of
the Company based upon the following rationde:

After Brian Orr resgned from the Company in July 1996, with al kinds of bills
coming in and limited money to pay them, | decided what hillsto pay by applying the
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rationd of paying off whomever ydled the |loudest. Other factorsinduded paying bills
to keep the lights on and things of that nature.

After Mr. Orr’ sresignation, the Debtor placed the Company’ sbookkeeper and personnel manager,
Ms. Myers, incharge of the Company’ s401(k) Plan. Inthiscapacity, the Debtor statesthat he directed Ms.
Myersto stay current onfuture contributions to the Company’ s401(k) Plan. However, sometimethereafter
Ms. Myerswas|et go, after whichtime one Michdle Collins took over, in alimited capacity, assorted duties
regarding the Company’ s401(k) Plan. However, not long thereafter, the Debtor, after receiving complaints
from his employees concerning missing contributions to the 401(k) Plan, completdly discontinued the Plan.
Employees were then notified of this decison by amemo placed in their paycheck.

DISCUSSION

The dlowance or disdlowance of claims against the estate are core proceedings pursuant to 28
U.S.C. § 157(b)(2)(B). Thus, this caseis a core proceeding.*

The Secretary of Labor, through DukesIndustries, and certainformer employees of DukesIndustries
seek to assert a dam againg the Debtor for the falure of Dukes Indudtries to fully fund an employees
401(k) pensonplan. The Trustee, however, assartsthat any claim that the Secretary of Labor or the former

1

It should be noted that 29 U.S.C. § 1132 confers, with afew minor exceptions, exclusve
jurisdiction over matters involving ERISA to the federd didtrict courts. This statutory section,
however, does not preclude this Court from exercising jurisdiction over this matter as bankruptcy
courts derive their jurisdictiona authority directly from the digtrict courts. See Frontier Airlinesv.
Inc. v. Frontier Airlines, Inc. Retirement Plan for Pilots Pension Board (In re Frontier
Airlines, Inc.), 84 B.R. 724, 727 (Bankr. D. Colo. 1988) (order of referenceis sufficient to vest a
bankruptcy court with jurisdiction and authority to hear ERISA issues).
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employees of Dukes Industries may have for the under-funding of the 401(k) pensionfund isagainst Dukes
Industries as a corporate entity, and not againg the Debtor in his personal capacity as a shareholder and
officer of Dukes Indugtries. Insupport thereof, the Trusteerelies on the fundamentd principle of corporate
law that shareholders and officers of a company, such as the Debtor, are normaly not ligble for the debts
of any corporation in which they may have an interest. The Secretary of Labor, however, argues that the
dtatutory scheme known as ERISA provides an exception to this generd rule.

ERISA, which standsfor the Employee Retirement Income Security Act, was enacted by Congress
in 1974 to stem abuses in private pension plans. Donovan v. Dillingham, 688 F.2d 1367, 1370 (11"
Cir.1982). With respect to thisgoal, two of the magor aims of ERISA were to ensure that enough money
was set asideto pay promised pensions, and to assure that pension plans were properly managed. Stephen
E. Ehlers, ERISA and Employee Benefit Plans-An Overview for the General Practioner, 64 O ct N.Y.
St. B.J. 38, 39 (1992). To thisend, ERISA imposespersond liability upon certain classes of persons with
discretionary authority over an ERISA qudified pensionplan. Specificaly, § 1109 of ERISA provides that:

Any person who is a fiduciary with respect to a plan who breaches any of the
respong bilities, obligations, or dutiesimposed uponfiduciaries by this subchapter shdl
be persondly liable to make good to such plan any losses to the plan resulting from
each suchbreach, and to restore to suchplan any profitsof suchfiduciary whichhave
been made through use of assets of the plan by the fiduciary, and shall be subject to
such other equitable or remedid rdief as the court may deem appropriate, including
remova of such fiduciary.

From this language it can be garnered that any party having standing? to bring anaction for damages under
8 1109 would have aviabdle “clam” within the context of a bankruptcy case as a “dam’ for purposes of

2
For aligt of the persons entitled to bring acivil action under ERISA see 11 U.S.C. §1132.
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bankruptcy is Smply defined as a “right to payment, whether or not such right is reduced to judgment,
liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable,
secured, or unsecured[.]” 11 U.S.C. 8§ 101(5). Thus, in contravention to the Trustee's assertion, neither
Dukes Industries nor the former employees of Dukes Indugtries are absolutely prohibited from assarting a
proof of clam againg the Debtor in his personal capacity as plan trustee for the retirement plan established
by DukesIndustries. However, beforeany such clamwill befound to exist, 29 U.S.C. § 1109 requiresthat
anERISA damant (and therefore a bankruptcy claimant) establish the existence of two conditions: (1) the
individua againg whom a claim is asserted is a fiduciary with respect to the pension plan; and (2) that
individud violated those fiduciary duties imposed by ERISA. 29 U.S.C. § 1109. In addressing these
requirements, the Court begins with the former.

ERISA holds that a person is afiduciary with respect to apenson plan if they:

(1) exercise any discretionary authority or discretionary control  respecting

management of suchplanor exercises any authority or control respecting management
or digposition of its assets,

(2) render investment advice for afee or other compensation, direct or indirect, with
respect to any moneys or other property of such plan, or has any authority or
responsihility to do so;

(3) have any discretionary authority or discretionary respong bility inthe adminigtration
of such plan.

29 U.S.C. 8 1002(21)(A). With respect to these definitions, certain positions have been held by their very
nature to require performance of one or more of the above specified duties. In particular, the Code of
Federal Regulaions and pertinent case law has hdd that the trustee of a pension plan mug, by the very
nature of their pogtion, exercise* discretionary authority or discretionary responghbility inthe adminigration”
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of the plan within the meaning of 29 U.S.C. § 1002(21)(A). 29 C.F.R. § 2509.75-8, at D-3 (1998). As
a consequence, plan trustees, for purposes of ERISA, are conclusively presumed to be fiduciaries with
respect to acompany’s pension plan. Schmidt v. Sheet Metal Workers' Nat. Pension Fund, 128 F.3d
541, 547 (7" Cir. 1997). Thus, in theinstant case as the Debtor was clearly a plan trustee with respect to
the pension plan established by Dukes Industries, the Debtor will be held to be afiduciary with respect to
the Company’ s pension plan, and thus will be subject to those fiduciary dutiesset forthunder ERISA at the
time the plan became underfunded. Furthermore, this result is not atered by the fact that Mr. Orr, and not
the Debtor, wasthe individud primerily responsible for managing the planat the time it became underfunded
as a plan trustee may not, by turning a blind eye to their statutory obligations, avoid fiduciary status for
purposes of ERISA. See Jackson v. Truck Drivers Union Local 42 Health and Welfare Fund, 933
F.Supp. 1124, 1141 (D.Mass. 1996).

Tumingnowto the question of whether the Debtor violated thosefiduciary duties set forthin ERISA,
the Court firg begins by observing that the fiduciary dutiesimposed by ERISA are the highest known to law.
Kuper v.lovenko, 66 F.3d 1447, 1453 (6™ Cir.1995). In thisrespect, ERISA requires that each trustee
of an ERISA qudified pension plan conform to the following fiduciary standards: Firgt, the trustee must act
soldy inthe interest of the plan and its participants and beneficiaries. Second, the plan trustee is required to
discharge their duties for the exclusive purpose of providing benefits and defraying reasonable expenses of
plan adminigration. Findly, a trustee of an ERISA plan must discharge their duties prudently—that is, with
the care, skill, prudence and diligence under the circumstances that a prudent person acting in like capacity
and familiar with such matters, would use in the conduct of alike enterprise with likeams. 29 U.S.C. 8§
1104(a)(1); Sommers Drug Stores Co. Employee Profit Sharing Trust v. Corrigan Enterprises, Inc.,
793 F.2d 1456, 1468 (5 Cir. 1986).
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In support of the Debtor’ s violation of these above stated statutorily imposed fiduciary duties, the
Secretary of Labor charges that the Debtor, by utilizing planassetsfor corporate purposes, caused the plan
to become underfunded, and thereby did not act in the best interest of the plan and its participants. (Brief
of the Secretary of Labor as Amicus Curiaein Support of the Claims of Dukes Indugtries, Inc. and Certain
former Employees of Dukes Indudtries, Inc. pgs. 15-17). With respect to this argument, the Court fully
agreesthat to the extent that the Debtor permitted pension moneys to be alocated to corporate expenses,
suchanaction, wasclearly not inthe best interest of the planand itsparticipants. For example, inacasewith
facts Smilar to that of the ingtant case, the digtrict court for the Eastern Didtrict of New Y ork stated thet:

Defendant alocated available monies to corporate expenses rather than the pension
fund, thereby breaching hisduty to act solely inthe interests of the Plan's participants
under 8 1104(a)(1). Indeed, in assuming conflicting roles as a fiduciary and as an
officer of a struggling corporation, defendant prevented himself fromfufilling his duty
to act with complete loydty to Plan participants.

Pension Benefit Guaranty Corp. v. Solmsen, 671 F.Supp. 938, 946 (E.D.N.Y. 1987) (internd citations
omitted). See also Whitfield v. Tomasso, 682 F.Supp. 1287 ( E.D.N.Y. 1988). Moreover, itishardto
see how the utilization of plan assets by a trustee for corporate purposes could be said to comply with
ERISA’ srequirement that aplantrusteedischargetherr fiduciary dutiesfor the exdusive purpose of providing
benefitsto the plan’ s participants. 11 U.S.C. § 1104(a)(1)(A)(i). Seealsn29U.S.C. §1103(c)(1) (dating
that the “the assets of a plan shal never inure to the benefit of any employer.”)

The Trustee, however, maintains that the Debtor did not in his capacity as a plan trustee wrongfully

dlocate or cause to be wrongfully alocated any pension fund assets.  Instead, with regards to the
underfunded pension plan of Dukes Industries, the Trustee maintains that thisis smply a case of apenson
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plan being underfunded as the result of a business failure. Simply put, the Trustee in his Memorandum in
Support of his Motion for Summary Judgment, States.

The Trustee can see no reason why this Court should hold, as a matter of law, that
the trustee of a 401(k) plan should be held to be persondly responsible for unpaid
contributions under the crcumstances of this case. There is no showing that Mr.
Dukes was in any way responsble for the business falure which resulted in the
contributions not being paid, thereis no mismanagement of the assetswhichhasbeen
shown, no embezzlement or other misconduct, just plain and Ssmply a case of
inaufficient funds being available to pay the contributions.

(Trustee' sMemorandum in Support of Summary Judgment, pg. 5). However, evenif the Court wereto fully
accept this assartion, it ignores an undisputed fact of this case: funds actualy deducted from employees
paychecks for contribution to the pension plan of Dukes Industries were not actudly forwarded to the
cugtodian of the plan. The importance of thisfact is that contributions to aretirement planthat are made by
payroll deductions become, at the time the checks areissued, planassets by operationof law, aresult which
does not change merdly the pension planassets are not segregated from the generd assets of the company.
See Pension Benefit Guaranty Corp. v. Solmsen, 671 F.Supp. 938, 946 (E.D.N.Y. 1987) (holding that
diverson of employee contributions before they reached investment account congtituted misuse of plan
assets). Thus, as ERISA’s fiduciary standards clearly require that a plan trustee satisfactorily account for
and protect planassets, 29 U.S.C. §1104(a)(1)(B), the Debtor’ sfalureto seeto it that pensgonfundswere

3

Under 29 C.F.R. 8 2510.3-102(a) (1989), contributions withheld from an employee' s paycheck
become plan assets “as of the earliest date on which such contributions can reasonably be
segregated from the employer’ s genera assets,” an event which is generally said to occur at the
time when an employee receives their paychecks asthisisthe earliest possible time when an
employee’ s contribution to a pension plan can be reasonably segregated from the employer’s
genera assats. United Satesv. Grizzle, 933 F.2d 943, 947 (11" Cir. 1991) cert. denied 502
U.S. 897, 112 S.Ct. 271, 116 L.Ed.2d 223 (1991).
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forward to the custodian of the plan, clearly condtitutes aviolationof the fiduciary dutiesimposed upon him.
See Chambers v. Kaleidoscope, Inc. Profit Sharing Plan and Trust, 650 F.Supp. 359, 377
(N.D.Ga1986) (finding fiduciary breached his duties by faling to protect plan assets or to ensure that the
plan received the money contributed by the company). In fact, the Debtor’ s breach becomes dl the more
apparent when one considers that the Debtor aone had signatory authority over the Company’ scorporate
accounts and as suchwas actudly the individua responsible for remitting employee contributions to the plan
inatimey manner. In addition, even assuming arguendo that thisis Smply a case of insufficient fundsbeing
available to fund apensionplan, 29 U.S.C. § 1082 and 26 U.S.C. § 412, which establish minimum funding
sandards for pension plans, make no exception for aplannot being funded based solely upon the financid
conditionof the plansponsor. Instead, an employer experiencing " subgstantia business hardship" must apply
for afundingwaiver under 26 U.S.C. § 412(d), anevent whichclearly did not occur in this case. Id. at 945.
Accordingly, for thesereasons, this Court holdsthat pursuant to 29 U.S.C. § 1109, the Debtor is personaly
liable for the funds not forwarded to the pensionplanset up by Dukes Industries, and thus the Secretary of
Labor, by and through Dukes Industries, hasavaid damfor Forty-seven Thousand Fve Hundred Twenty-
eight and 53/100 dollars ($47,528.53) against the Debtor’ s bankruptcy estate.

Having thus concluded thet the Debtor is personaly liable for the losses suffered by the 401(Kk)
penson plan set up by Dukes Industries, the Court now turns to address two fina issues raised by the
Trustee' s Motion for Summary Judgment; namey whether the proof of dams submitted by the former
employees of DukesIndustries should be alowed, and whether and to what extent the claim(s) againg the
Debtor for the unpaid 401(k) contributionsis entitled to priority status.

Eleven(11) former employees of Dukes Industries have filed proof of clams againgt the Debtor, in
various amounts, based upon the unpaid pension plan contributions just discussed in this Opinion. The
Trustee has objected to these claims onthe groundsthat evenif the daim of Dukes Industriesis alowed, the
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clams of the former employees should be disallowed as suchdams are duplicative of the claim asserted by
the Debtor on behdf of Dukes Industries. With respect to this assertion, the Court fully agrees with the
Trustee' s positionthat duplicative daims should not be dlowed. Supporting this postion is the fact that any
recovery obtained by a party for afiduciary’ sviolationof ther dutiesunder ERISA belongs solely to that of
the plan, and not to any individud participants. See Adcox v. Teledyne, Inc., 21 F.3d 1381, 1390 (6"
Cir.1994); Tregoning v. American Community Mutual Ins. Co., 12 F.3d 79, 83 (6™ Cir.1993), cert.
denied, 114 S.Ct. 1832 (1994); Richardsv. General Motors Corp., 991 F.2d 1227, 1231 (6" Cir.1993);
Bryant v. Int’| Fruit Product Co., 886 F.2d 132, 135 (6" Cir.1989); Farrell v. Automobile Club of
Mich., 870 F.2d 1129, 1133 (6" Cir.1989). Notwithstanding, a review of the proof of claims submitted
by the former employees of Dukes Industries showsthat part of ther daims are for other matter suchas past
due wages. With respect to such claims, the Trusteg, like the pension plan funds, hasobjected to such clams
on the grounds that they are not properly brought against the Debtor in a persond capacity, but instead
should be asserted againgt the corporate entity of Dukes Industries. However without addressing the actual
merits of this argument, areview of the record of this case shows that there is some question as to whether
the former employees of Dukes Industries have been given afull and fair opportunity to be heard on this
matter. Accordingly, the Court will permit the employees named herein to submit briefsto the Court which
set forth the legd reasons as to why their non-pension claims should be dlowed againgt the Debtor in his

persond capacity.

Thefind issue that needsto be addressed inthis case concerns whether Dukes Industries is entitled
on its proof of claim against the Debtor to priority status under 8 507(a)(4) of the Bankruptcy Code. The
Trustee has objected to this assertion onthe groundsthat no showing has been made that the parameters set
forth in 8 507(a)(4) have been established. This section provides that:

The following expenses and cdlams have priority in the following order:
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Fourth, alowed unsecured dams for contributions to an employee benefit
plan-

(A) aidng from services rendered within 180 days before the date
of the filing of the petition or the date of the cessation of the debtor's
business, whichever occursfirgt; but only

(B) for each such plan, to the extent of—

(1) the number of employees covered by each such plan
multiplied by $4,000;* less

(ii) the aggregate amount paid to such employees under
paragraph (3) of this subsection, plus the aggregate amount
paid by the estate on behaf of such employeesto any other
employee benefit plan.

The Court, however, at this time has insufficdert evidence before it to reach a decision on this matter.
Accordingly, in the interest of expediting this case, the Trustee, subject to the other rulings made in this
Opinion, will be required to submit a proposed plan of distributionat which time the Court will, if need be,
entertain any objections thereto.

In reaching the conclusions found herein, the Court has considered dl of the evidence, exhibitsand
arguments of counsdl, regardless of whether or not they are specificdly referred to in this Opinion.

Accordingly, itis

4
This dollar amount is subject to adjustment under 11 U.S.C. § 104
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ORDERED that the Summary Judgment M otion submitted by the Trustee, Louis Y oppolo, be, and
is hereby, DENIED.

ItisFURTHER ORDERED that the proof of daim submitted by the Debtor, on behalf of Dukes
Industries, in the amount of Forty-seven Thousand Fve Hundred Twenty-eight and 53/100 dollars
($47,528.53) be, and is hereby, ALLOWED. However, any distribution eventualy made onthis proof of
damdhdl be deemed to be held by the Debtor ina congructive trust until suchatime thet the Trusteeisaole
to forward that digtribution to the Custodian of the Plan, Union Centra Life Insurance Company.

ItisFURTHER ORDERED that the proof of claims submitted by: Thomas Wagley; Richard
Trainor; Ramon Trevino; Susan King; Paul Y oungpeter; Richard Fellhauer; Randy Abbott; Ted Gutierrez,
George Dunham; Robert Martin; and Mark Pacholski, be, and are hereby, DISALLOWED to the extent
that such clams are for unpaid 401(k) contributions.

ItisFURTHER ORDERED that the persons named in the above order be giventhirty (30) days
from the entry of this Order to file withthe Court a brief setting forththe legal reasons why their non-pension
clams should be dlowed againg the Debtor in his persona capacity. The Trusteeisthen given twenty-one
(21) days, commencing from the expiration of this time period, to file a response thereto. Failure by the
persons named herein to file the required brief may result in thar proof of dam againg the Debtor being
disallowed without further notice from the Court.
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Itis FURTHER ORDERED that the Trustee, Louis Y oppolo, submit, in conformance with the
decisons reached in this Opinion, a proposed plan of distribution of the Debtor’ s assets. Such aplan shall
befiledwithin Thirty (30) days from the time the status of the herein stated employees proof of dams have
been decided. All partiesin interest are thereafter given twenty-one (21) days, commencing from the deate
the Trustee' s proposed plan of distribution is filed with the Court, to interpose an objection thereto.

Dated:

Richard L. Speer
Chief Bankruptcy Judge
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